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PREFACE 


о 


Tliis* book is intended primarily to supply the need 

5 of a text-book for Wndergraduates of theindian Univer- 

sities and in particular the First Year Arts and Com- 

merce students of the Universities in the State of 

Bombay who have to study IndianeAdminhistration as 
one of the subjects for their examinations. 

The constitutional machinery of a country is only 
comprehensible in terms of its history. The origin and 
growth of the Indian constitutional machinery is 
rooted in the history of India during British rule. The 
Constituent Assembly has drawn up the Constitution 
of India to meet the needs of India. But to the extent 
to whieh the present Constitution is the product and 
result of, and is conditioned by the past, we must know 
the past in order to understand the present, Constitu- 
tion and to appreciate its salient features. 

* The ,book is divided into three Sections. The first 
Section deals with the historical background which con- 
tains thc growth and development of the constitutional 

.machinery. The second Section deals with the Consti- 
tution in all its aspects including its first amendment 

"іп 1951, and the third Section deals with the adminis- 
trative machinery. The treatment is analytical. I have 
endeavoured to simplify the material and present 
the subjest:in simple and non-technical language. 

The book is primarily meant for students, but it is 
hoped that it will be useful to citizens also. 

My thanks are due to the authors of various books I 


have consulted. 
January 1953 G. N. JOSHI 
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HISTORICAL BACKGROUND . 


“By transforming British India into a single Unitary State, it 
(British Rule) has engendered among Indians a sense offpolitical 
unity. Py giving that State a Government disinterested enough 
to play the part of an impartial arbiter, and powerful “enough 
to control the disruptive forces generated by religious, racial 
and linguistic divisions, it has fostered the first beginnings, 
at least, of a sense of nationality, transcending those divisions. 
By establishing conditions in which the performance of the 
fundamental functions of Government, the enforcement of 
law and order and the maintenance of an upright administration, 

e has come to be too easily accepted as a matter of course, it has 
set Indians free to turn their minds to other things, and ine 
particular to the broader political and economic interests of 

their country. Finally, by directing their attention towards the 
object-lessons of British Constitutional history and by_accusto- 
ming the Indian student of Government to express his political 

Қ deas in the English language, it has favoured the growth of a 

body ef opinion inspired by two familiar British conceptions: 
that good Government js not an acceptable substitute for self- 
government, and that the only form of self-government worthy 
of the папу is Government through Ministers responsible to an 


elected Legislature.” 
J. S. C. Rerorr (1954) 
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P. CHARTER I e’ 
GROWTH OF THE CONSTITUTION 
К UP TO 1857 | 
GENERAL? 


The conquest or acquisition of India by the. 
British was an outstanding event of modern history. 
The British came to India to trade, and in the process 
of trading, by the force of circumstances, became the 
rulers ef India. The East India Company, which 
commenced trading in India under the Charter grantéd 
by Queen Elizabeth in 1600, conquered or acquired 
„India with its own resources, but with the help and 
'Eoidance of the British Parliament under the autho- 
rity of, and on behalf of, the British Crown. 

The origin and growth of administration in India 
is rooted ій the history of British India. The history 
of British India falls into four periods. "From, the 
beginning of the seventeenth to the middle of thé 
eighteenth century, the East India Company is a trad- 
ing corporation existing on the sufferance of native 
powers, and in rivalry with the merchant companies 
of Holland and France. Duringe the next century the 
Company acquires and consolidates | its dominion, 
shares its own sovereignty in Increasing proportions 
with the Crown, and gradually loses its mercantile 
privileges and functions. After the mutiny of 1857 
the remaining privileges of the Company are trans- 
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4 DEVELOPMENT OF THE CONSTITUTION 


ferred to the Crown, and then follows an era of peace 
in which India awakens to new life and: progress." 
During the third period India becomes politically 
conscious and demands a share in the administration 
ofthe country. ‘Che third period erids with the passing 
' of the Government of India Act of 1919, based on the 
Declaration of August 20, 1917, which, among other 
things, accepted the gradual development of self- 
governing institutions with.a view to the progres-. 
sive realization of responsible government. in India 
“as an integral part of the British Empire as the guid- 
ing principle for future development. The fourth 
period begins with the introduction of Dyarchy in 
the Provinces in 1921. During this period India 
demands full responsible government. This period 
witnesses the passing of the Government óf India 
Act, 1935, which inaugurates a new era in the consti- 
- tutional development of India. This period ends 
on August 15, 1947, when India, under the Indian 
Independence Act 1947, becomes an independent 
Dominion. The achievement of independence by 
India in 1947 is an outstanding event of modern history. 


Tus East INDIA COMPANY AND OTHER CHARTERED 
Corporations: Tue Firsr PERIOD (1600 ro 1765) 


' The first period (1600 to 1765), which is entirely 
a trading period, begins with the Charter of Queen 
Elizabeth. Without going into the details of the 
fortunes of the East* India Company, it is enough to 
state that during this period the Company was essen- 
tially a trading corporation, enjoying mercantile privi- 
leges of trade with the East Indies. 

Owing to the capture of Constantinople by the 


VImperial Gazetteer, vol. ТУ, page 5. 
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GROWTH OF THE CONSTITUTION 2 


Turks, the nations of Western Europe were com- 
pelled to resort to the sea route to the East. Their 
spirit of adventure helped ethem. Vasco da Gama 
landed in Calicut in 1498 and within a short time 
the Portuguese Empire was foundtd ein the East. 
In course of time Portugal became dominated by 
Spain. The monopoly of Portugal and Spain was 
soon challenged by England and Holland. In 
England the spirit of adyenture and colonization was 
in the ascendant during the sixteenth century. 
Holland and Spain were at war for a numberof ycarse 
and it became difficult for Portugal and Spain to 
retain their monopoly of the Eastern trade. In course 
of timg Holland and England also came into conflict 
in the field of Eastern trade. As the position of the in- 
dividuaP traders in this competition became precarious, 
the Chartered Companies came into existence. Queen 
Elizabeth granted a Charter to certain London mer- 
^chants in 1600 for trading purposes in the East Indies. 
In retuzn for these privileges of trade monopoly the East 
India Company paid the Crown a share of its profits. 
The Charter granted by Queen Elizabeth was 
renewed from time to time by the English sovereigns 
and after 1688 by Acts of Parliament. The Govern, 
ment of England had neither a direct share nor res- 
ponsibility іп the affairs of the Company. The * 
qualifications for the Proprietors was the possession of 
£500 stock and upwards, and for the Directors £2,000 
Stock. The Directors were elected annually by the 
Proprietors. The Company’s settlers were respon- 
sible only to the Dixectors. The Company had 
also under that Charter the right “Чо acquire 
territory, fortify their stations, defend their property 
by armed force, coin money and administer justice 


b 


o ° 


6 DEVELOPMENT OF THE CONSTITUTION 


within their own settlements.” In the exercise 
of this right the Company acquired a fow trading 
stations. The first of thése was at Surat, where the 
Company obtained some concessions from the Emperor 
Jehangir. It' built factories, mostiy on or near the 
coast. In 1616 the Company opened a factory 
at Muslimpattam, and in 1640 Fort St. George 

. was built at Madras on land acquired from an Indian 
ruler. A factory was also built on the Hoogly and 
was moved to Calcutta in 1699. In 1669 the King of 
‘Portugal handed over the island of Bombay as a dowry 
‘to Charles II, who granted it to the Company a few 
years later. 

With the death of Aurangzeb in 1707 the authority 
of the Mogul Empire was undermined. The pro- 
vincial governors or subas became virtually indepen- 
dent, After the battle of Panipat, in 1761, the 
mighty Mogul Empire was practically dissolved, 
and a vacuum was created in the political field. 
There was no strong central power to arrest the;process 
of disintegration. The English took advantage of 
the political conditions in India, and the European 
situation helped them in defeating and ousting their 
=uropean rivals—the Dutch and the French—from | 
India. At one time the French had almost established 
their rule in India, but the victories of Clive turned 
the scale in favour of the English. Clive’s tactics and 
British control of the sea and the Short-sighted policy 
of the French Government proved fatal to the origi- 
nal plans and ambitions of Dupleix. Thus the English 
Were in the ascendant, i . 

MT the battle of Plassey the cession of Burdwan, 
N Sees Chittagong to the Company by the 
engal in 1760 made the Company masters | 
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of a large tract of territory and compelled them to 
assume the, task of reorganizing the adminiStration of 
Bengal. This perfod termimated with the gran of 
divani’ (the acquisition of powers. of revenue collec- 
"tion. and civil administration) tô theeCampany by the 
Mogul Emperor in 1765, when the Company became 
virtually the rulers of Bengal, Bihar and Orissa. y 


GRADUAL TRANSFORMATION OF THE Bast [NDIA Com- 
° PANY INTO A POLITICAL ORGANIZATION : THE SECOND 

Perion (1765 то 1858) А 
e 


The second period (1765-1858) witnessed the 
transformation of the Company from a trading corpo- 
ration into a political body. The Company openly 
assumed the role of a territorial sovereign under dele- 
gated authority, sharing its sovereignty in diminish- 
ing proportion with the British Crown and gra- 
dually losing its mercantile privileges and functions 

з and finally seeing its own extinction. It is during this 
period that we see the beginnings and growth of admi- 
nistrative and legislative machinery for British India. 

By 1772 the Company had already become, 
under the pressure of circumstances, a territorial 

otentate. Strangely enough, while its agents әуеге 
handling the revenues of a kingdom іп the name of the 


Mogul Emperor, it found itself in financial difficul- 2 


ties. The opulence and arrogance of the servants of 
the Company returning to England from India directed 
the attention of the English to their responsibility for 
the governance of the country. The clauses of the 
Charters were inadequate to meet the new situation. 
Accordingly in 1773 the British Parliament first 
undertook the responsibility of legislating for India," 
which was given effect in Lord North's Act. 
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Lord North’s, Act, known as the Regulating 
Act, recognized the authority of the Campany to 
THE REGULATING Аст, Carry оп hostilities and make 
1773. treaties with powers in India. 


he power of making rules, ordinances and regula- 

tions was conferred upon the Governor-General 
and Council. A Supreme Court of Judicature, 
comprising a Chief Justice and four puisne Judges 
nominated! by the British Crown, was established for 
Bengal. The Court of Directors Was required {о`сот- 
municate to the Treasury all despatches from India 
and all despatches relating to 
public affairs to a Secretary of State. Before this Act 
the three Presidencies of Bombay, Mad 
were independent of one another. қ 
criticized with some force as 

Violating the first principle of administrat; 
t was based on the theory of checks and balances, : 


ence in its actual working it broke down. “It 
created a Governor-General w. 
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к 
power in India, the British Parliament resolved to © 


strengther its control over the Government of India. 
On the report of the Committee which was speceally 
appointed to enquire into the affairs of the Company, 
^ Warren Hastings {the Governor-Gerferad) was recalled. ` 
The Directors of the Company defied Parliamenteand 
retained Warren Hastings, with the result that, in 1783, 
Fox introduced his India Bill, which, ін substance, 
transferred the authority belong- 
ing to the Court of Directors 
for a term of four years to a new body naméd in the 
Bill, which was afterwards to be appointed by the 
Crown. This Bill passed the House of Commons by 
a majority of two to one, but was rejected by the 
House of Lords, chiefly through the intervention of 
Georgé III. For the first and last time a British 
Ministry was wrecked on an Indian issue. Pitt, who 
became Prime Minister in 1783, introduced his own 
га $ £ famous Bill, and it was passed 
rss Іхр Act, 86 py both Houses of Parliament. 
This measure, known as Pitt’s India Act, 1784, reform- 
ed the constitution of the Government of India. Its 
effect was two-fold. Firstly, it constituted a depart- 
ment of state in England under the official style of 
` «Commissioners for the Affairs of India," generally 


^ Fox's INDIA Bite. 
o 


known as the Board of Control, whose special function < 


was to control the policy of the Court of Directors, 
thus introducing the dual system of government by 
the Company and by a Parliamentary Board which 
lasted till 1858. Secondly, it reduced the number of 
members of the Council of Bengal to three, of whom 
the Commander-in-Chief was to be one. It also 
modelled the Councils at Madras and Bombay on the 


pattern of that of Bengal. 
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The Board, as,modified -by a subsequent Act, con- 
sisted of five members of the Privy Council, among 
whom were the two Secretaries of State and the Chan- 
cellor of the Exchequer. The first Commissioner 
named was appointed President of the Board and was 
‘given a casting vote. This made him practically 
supreme. The first President was Henry Dundas, 
a friend of Pitt, who held office from’ 1784 to 1801. 
The Act empowered the Board, if it considered the 
subject-matter of its deliberations concerning. the de- 
claration’ of war ог the making of peace or negotiating 
with any of the native princes in India required secrecy, 
to send orders and instructions to the Secret Com- 
mittee of the Court of Directors. The Governor- 
General and Council were prohibited (except in cer- 
tain cases), without the express consent of the-Secret 
Committee of the Court of Directors, either to declare 
war or to commence hostilities or to enter into any 
treaty for’ making war against any of the countries, 
provinces or states in India or signing any treaties or 
guaranteeing possession of any country, province or 
state. In short, it enjoined upon the Governor-General 
and Council a policy of non-intervention. j 
‚ By the Charter Act of 1793, the monopoly of the 
Company for exclusive trade in the East was Fe 
newed for twenty years. This Act 
кр ен 1: also introduced М changes in 
the constitution of the Government of India. The 
Court of Directors appointed a Secret Committee 
of their own members through whom the Board 
of Control was to issue instructions to the Governors 
in India regarding questions of peace and war. The 
Councils at Bengal, Madras and Bombay were, 
remodelled, The appointments of the Governors and 
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the Commander-in-Chief were vested in the Court of © 


Directorse subject to the approval of the Crown. · 
The, Directors retained their power of dismissing 
any of these officials. The „Governor-General was 


x empoweréd to oferride the majority €f his Council 


ə 


. Before the renewal 0 


“їп cases of high importance and essentially affecting 
the public interests and welfare? or “when any ` 
measures shall be proposed whereby the interests of 
the Company or the safety and tranquillity of the 
British possessions in India may in the judgment of 
the Governor-General be essentially concerned.” А 
similar power was conferred upon the Governors of 
Madras and Bombay. The Governor-General was 
authorized “Чо superintend” the subordinate Presiden- , 
cies in matters of war and signing treaties. All orders 
were “о be expressed and to be made “by „ће 
Governor-General and Council.” ‘The Governor in 
Council at Madras first received Legislative powers in 
1800 by an Act which also established 4 Supreme 
Court of Judicature at Madras with Judges appointed 
by the British Crown. Bombay obtained legislative 
powers in 1807 and a Supreme Court of Judicature 
“іп 1823. f 
The Company survived and the Directors still 
retained great powers of patronage. They also trans- , 
acted the ordinary business of the Company in England. 
fits Charter, Parliament generally 
held an exhaustive enquiry into the affairs of the Com- 
any. One such enquiry resulted in the Fifth Report 
of 1819. The indefinite dominion derived . from 
the Mogul Emperor in the form of divani was already 
overlaid by authority derived from Parliament, and the 
Charter Act of 1813, while continuing the Company in ' 
possession of its territories, distinctly asserted 
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the sovereignty of the British 
Crown over those territories. 
The «territorial | authority Of the Company and its 
monopoly of trade with China were again renewed for 
twenty years, bat the right of trade iii India'except in 
tea was thrown open to all British subjects.. This Act 
established the office of a Bishop for India and ап arch- 
deacon for cach of the Presidencies. It also autho- 
rized the expenditure of a lakh of rupees on education 
and the encouragement of learning. t 

^In 1833, when the Charter of the Company was renew- 
ed for a further period of twenty years, extensive changes , 
А were introduced. The Charter 
NINOS TROP oct of 1893 declured tatit 
territories in India were held by the Company in trust 
for His Majesty. Its monopoly of trade with ‘China 
was withdrawn and the Company ceased altogether to 
be a mercantile corporation. 1 

It was'enacted that no official communication . 

should be sent to India by the Court of Directors 
until it had first been approved by the Board of Con- 
trol. The Governor-General of Bengal received the 
title of “Governor-General of India.” His Council: 


was eularged by the addition of a fourth or extraordi- 
nary member who was 


à 
Tue CHARTER Acr, 1813. 


с 3 Governor-General іп 
ouncil was empowered to make “laws and regu- 


lations for the whole of India,” and legislative functions 
were withdrawn from Bombay and Madras. A Law 
Commission was appointed to draft laws for India. 
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The Act also directed that all Indian laws and' also à ° 
the reposts of the newly constituted Law Commis- 
sion should be lafd before*Parliament. A new Presi- 
dency "was created with its seat at Agra. At the same 
° time the Governor-General was authorized to appoint 
a member of his Councjl to be a Deputy-Governor of 
Bengal. Two new Bishoprics were constituted for * 
Madras and Bombay. It was for the first«timé enacted 
, that “no native of India shall by reason of his religion, 
.place of birth, descent or colour be disabled from 
holding any office under the Company.” — * e 
By this Act the sole legislative power was vested in 
the Governor-General in Council to the supersession 
of the powers formerly also enjoyed by Bombay and, 
Madras, thus establishing legislative centralization. 
The former Act had brought the Presidencies of , 
Bombay and Madras under the general superinten- 
dence and control of the Governor-General in Coun- 
^ cil, thus already creating a sort of adminisfrative cen- 
tralization. In the enlargement of the Council of the 
Governor-General, by the addition of an extraordinary 
member for the purpose of legislation only, we have 
sthe beginning of the Indian Legislature. 
The Company's Charter expired in 1853: By the 
Charter Act of 1853 its powers were again renewed but, 
“only until Parliament shall 
Juss enm 1853. Qtherwise provide." This Act 
effected other changes also. Six members of the Court е 
of Directors out of eighteen Were henceforth to be 
appointed by the Grown. The appointment of the 
ordinary members ofthe Councils in India, though 
still made by the Directors, was to be subject to 
the approval of the Crown. The Commander-in- * 
Chief of the Queen's Army in India was declared 
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Commander-in-Chief of the Company’s forces. The 
‘Council of the Governor-General was again re- 
modelled by the admission of the fourth member as ап 
ordinary member for all purposes, while-six special 
members were, added for the purpose of Jegislation 
only; namely, one member, from each Presidency, 
the Chief Justice of Bengal, and a puisne Judge of the 
Supreme Court of Bengal. A Law Commission was 
appointed in England to consider the reforms proposed 
by the Indian Law Commissioners. Finally. admis- 
sion to the Civil Service was thrown open to public 
competition. "This Act took away the right of pat- 
ronage from the Directors. Patronage was hence- 
forth to be exercised under rules made by the Board of 
Control. By 1853 the President of the Board of Con- 
tro], was its sole member. The supremacy of the 
President did not mean that the Directors had no real 
power. The right of initiative was still with them. 
They were still the repository: of knowledge of India 


and they still exercised a substantial influence, upon 
details of administration. 


TRANSFER OF AUTHORITY FROM THE COYPANY TO 


THE British CROWN (PARLIAMENT): Tue THIRD 
Ректор (1858 то 1919) 


The revolt of 1857 sealed the fate of the East India 
Company after a history of 250 years. The Mogul 
"THE GOVERNMENT оғ Emperor, accused of complicity 
Innra Аст, 1858, in the revolt, was deposed and his 

nominal sovereignty either passed 
to, or was assumed by, the British Crown. The 
Act for the Better Government of India, 1858, trans- 
ferred the government from the Company to the 
Crown and vested in the Crown all the territories and 
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powers of the Company and declared that India should 
henceforth, be governed directly in the name of the - 
Crown by its оул? servants It created a new office 
of Seérétary of State for India, to transact the affairs of 
^India in England,eand to exercise ail the powers for- 
merly exercised either by, the Directors or the Board 
of Control.” It also established a Council of India 
consisting of fifteen members, nine ef whom were to 
„ре those who had had long and recent service or 
residencg in British India, with the object of pro- 
viding the Secretary of State with information and 
advice upon Indian questions. "Thus the Crown (Par- 
liament) became de jure as well as de facto sovereign 
of India. This fact was further emphasized when the 
Queen, under an Act passed in 1876, adopted the style 
of Empress of India. E 


CHAPTER II 


" GROWTH OF THE CONSTITUTION 
.FROM 1858 TO 1947 


From 1858 onwards the Crown (Parliament) 
exercised its authority and control over the Govern- 
ment of India through the Secretary of State, a mem- 
ber of the British Cabinet, Like other ministers of the 
Crown he was responsible to the British Parliament 
for his official acts, Till March 1937, he discharged 
his functions with the help of the Council of India. 
He had in general the power-of overriding his Coun- 
cil, except for certain matters on which a vote of the 
majority in the Council was necessary. The ‘Gover- 
nor-General in council had to obey all orders received 
from Secretary of State in Council. Thus in theory 
Parliamentary control over India was complete, but in 
fact it was rarely exercised. After the fall of the Coali- 
tion Ministry in 1783 Indian affairs were kept outside 
British party politics. During the whole period from 
1858 to 1919, the interest of Parliament "in Indian 
affairs was neither well sustained nor well informed. 
In fact Parliament, though a direct guardian, proved 
only a sleepy guardian of Indian interests. During 
this period the Government of India was controlled 
by the Secretary of State in the name of Parliament, 
but its policy and acts remained generally unscruti- 
nized and uncontrolled by Parliament except in a few 
cases in which England was primarily interested. 

_ The structure of the “Ноте” Government of India 
in England introduced in 1858 continued without 
any modification till 1919. The size of the India 


16 


ы шш 
eee ee А а лл eee 


| 


o 
GROWTH OF THE CONSTITUTION 17 


Council was changed from time to time, but its func- 
tions remajned the same. At times its role was re- 
actionary. The Government: of India Act, 1919, 
effectéd certain changes in the structure of the Govern- 
‘ment of India in England with a View to carrying out | 
the policy contained in the Declaration of August 20, 
1917. TheSe changes were merely consequential. 
The basic principle of parliamentary responsibility 
.for Indian affairs was not touched. With a, view to 
stimulating the interest of Parliament in Indian affairs, 
the salary of the Secretary of State and the cost of his ® 
political establishment at the India Office were trans- 
ferred to the British Exchequer. He was authorized 
to relax his powers over Indian administration by 
rules in certain specified matters. A new post of High 
Commissioner for India, to do agency work, was 
created. The composition of the India Council 
was also modified. These were incidental changes. 
«Тһе position of the Secretary of State and tlie Coun- 
cil of India in relation to the government of India 
remained unaffected. On the contrary, the res- 
ponsibility of Parliament “Ғог the welfare and advance- 
ment of the Indian peoples” was emphasized in the 
preamble to the Act of 1919. 17245 
The administrative machinery in India was not 
substantially modified after 1858, but the legisla- 
tive machinery was improved and enlarged. Until 
1858 the legislatures were merely enlarged commit- 
tees of the Executives. The indian Councils Act 
of 1861 enlarged the Governor-General’s Council for 
the purpose of legislation, but its activity was strictly 


. confined to legislation. The provincial govern- 


ments were also enlarged. The Indian Councils Act 
of 1893 further enlarged the Central and Provincial 
2 g 
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legislatures both in their compositions and func- 
tions. The Morley-Minto Reforms, 1909, further 
enlarged the Central апа provincial legislatures. Their 
functions were also widened. The members were given 
powers to atk Supplementary questions, to move 
resolutions, to discuss the budget and divide the House. 
Thus, between 1861 and 1909, steps were taken to 
secure the ‘co-operation and consultation of the nomi- 
nated representatives of the people. All these 
steps were necessitated by the growing, political 
“consciousness of the people. It is to be noted that 
the legislatures were, during this period, merely com- 
mittees of the Executives for the purpose of law-ma- 
king. There was no definite intention of introducing 
Parliamentary Government in India, though it is true 
that all these measures, from 1861 onwards, *facilita- 
ted the introduction of responsible government. 

India’s demand for political advance was not 
adequately met by the Morley-Minto Reforms. It 
was renewed with emphasis during the war of 1914-18. 
With a view to meeting India’s demands and in re- 
cognition of India’s services to the United Kingdom 
during the war, on August 20, 1917, Mr. Montagu, the 
Secietary of State for India, made an announcement 
to the House of Commons of the policy of His Majesty’s. 
Government towards India in the following terms: — 

“The policy of His Majesty's Government, with 
which the Government of India are in complete 
DECLARATION OF accord, is that of the increasing 
Aucusr 20, 1917. association of Indians in every 
branch of the administration and the gradual develop- 


ment of self-governing institutions with a view to the - 


progressive realization of responsible government in 
India as an integral part of the British Empire. 


— 
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They have decided that °substantial steps in this 
direction should be taken as soon as possible, and that 
it is of the highest import&rice ав a preliminary to 
consideting what these steps should be that there 
"should beea freeeand informal exchange of opinion 
between those in authority,at home and in India., His 
Majesty's Government have accordingly decided, with 
His Majestys approval, that I should accept the 

, Viceroy's invitation to proceed to India to disguss these 
matters with the Viceroy and the Government of 
India, to consider with the Viceroy the views of local® 
governments, and to receive with him the suggestions 
of representative bodies and others. 

"I would add that progress in this policy can only o 
be achieved by successive stages. The British Govern- 
ment arfd the Government of India, on whom the res- 
ponsibility lies for the welfare and advancement of the 
Indian peoples, must be the judges of the time and 

^measure of cach advance, and they must be guided by 
the co-operation received from those upon whom new 
opportunities of service will thus be conferred and by 
the extent to which it is found that confidence can be 


9 . 


reposed in their sense of responsibility.” 


Procress Towarps RESPONSIBLE GovERNMENT:” 
Tue Fovrru Perion (1920 то 1947) 


Mr. Montagu came to India, and toured the whole 
country in the company of the Viceroy, Lord Chelms- 
ford. After ascertaining Indian ‘public opinion they 
made their report. On their report Parliament passed 
the Government of India, Act, 1919, which gave effect 
to the policy contained in the Declaration of August 
20, 1917. By this Act Dyarchy was introduced in 
the Provinces. In the transferred departments іп the 


г 


9 ° 


20 DEVELOPMENT OF THE CONSTITUTION 


. „Provinces the control of ‘the Secretary of State for 

"India. was relaxed, and to the extent to which it was 
relaxed it was transferred to Ministers who were ap- 
pointed by the Governors from the elected members 
of the Legislature. However, no*changes were in- 
trodvced in the Central Government. 

India was not at all satisfied with the reforms em- 
bodied in the Act of 1919. They were denounced by 
the Indian National Congress as unsatisfactory апа, 
unacceptable. The first elections under the Act were 

"boycotted by the Congress. The unsatisfactory cha- 
racter and imperfect operation of the reforms brought 
into existence a strong and well-organized political 
movement under the auspices of the Indian National 
Congress guided by Mahatma Gandhi. The political 
aspirations of India grew rapidly and the National 
Congress made a demand for complete independence 
in 1927. Ап all-party conference drew up a consti- 
tution based on complete autonomy, not necessarily 
outside the Empire. The insistent demand for poli- 
tical advance secured the appointment, earlier 
than provided in the Act of 1919, of the Statutory 
Commission to report on the working of the reforms, 
munder the chairmanship of Sir John Simon. This 
Commission was boycotted by Indians, as no Indian 
had been appointed as a member of it. In 1930 
Gandhiji launched his Civil Disobedience Move- 
ment with the object, inter alia, of achieving political 
freedom. The Simon Commission presented its Report 
in 1930. 

Owing to the rapid progress of political events in 
India, the report of the Simon Commission was not 
"Тнк Rounp TABLE considered on its merits and the 
Сомеи, British Government summoned 


in India, and of® the Indian Princes, to com 
the ‘question of an Indian Constitution. There 

? were three sessions of this Conferenee, she third being 
held in 1932. In March 1933, the British Government 
isued a White Paper Containing the proposals for 
a new Constitution for India. These included an 

, all-India Federation—a Union between Governors’ 
autonomous Provinces, Chief Commissioders Pro- 
vinces, and those Indian States whose rulers signis 
fied their desire to accede to the Federation by a formal 
Instrument of Accession. The schemes were con- 
sidered by a Joint Select Committee and it was on the 
report of this Committee that the Government of India 
Act, 1935, was passed. The Provincial part of the Act 
came into forcé on April 1, 1937, but the Federal part 
never came into force. 

» From April 1, 1937, responsible Government began 

to function in the Provinces, which were units of a 

| ы: Federation, but the Central Соу- 
pouce au ernment was neither responsible 
> nor removable. The reforms were 

. inadequate to gratify India's intense desire for acom- 

г plete independence as expressed through a national 3 
movement which was daily increasing in power.. 
The Second World War gave a further impetus to 
this movement. India’s claim to independence and 
the right to decide her future Constitution was de- 
finitely recognized by the British Parliament on 
March 15, 1946, when a Cabinet Mission was sent 
to India. The Mission laid down the basic form 
of the Constitution of the Union of India, comprising > 
both British India and the Indian States, and-also pro- 
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уідса for the setting-up of a Constituent Assembly, 
which was to draw up the Constitution. ,After the 
Constituent Assembly hed been set up, relations be- 
tween the Hindus and the Muslims became embittered 
and the Muslims refused to co-operate with the Hindus ' 
in its work. As a result of the strained relations be- 
tween the two communities, it was decided to partition 
India, “though her partition was not inevitable," and 
to set up two independent Dominions of India and 
Pakistan,'and this was done by the Indian Indepen- 
flence Act, 1947. India thus achieved her indepen- 
dence by her own efforts, aided by political move- 
ments both in India and abroad. On August 15, 
1947, India became an independent Dominion with a 
right to draw up her own Constitution and to decide 
whether or not she could remain a member of the Bri- 
tish Commonwealth of Nations. The period of 
British power in India thus came to an end. 

Under «һе Indian Independence Act, the suzerainty 
the British Crown over the Indian States lapsed. 
These States acceded to the Dominion of India, at 
first as regards three subjects only, but ultimately 
accepted the Constitution of Part A States embodied in 
the Constitution drawn up by the Constituent 
Assembly. Under this Constitution, which came 
into force on January 26, 1950, India became a De- 
mocratic Republic, which comprises the British 
India Provinces аз well as the Indian States, 
except the territory comprised in Pakistan. 

From this rapid historical survey, it is clear that 
until 1858 the administrative machinery was meant to 
govern British India without any consultation or co- 
Operation of the people of India. After 1858 the 
Executive remained entirely responsible to the Bri- 
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tish Parliament. In governing the ceuntry, it tried to 
acquaint itself with public feeling with a view to making 
its measures effective. In iéssnature it was a bengvo- 
lent despotism tempered by the public opinion and 
° һарһағагф interest of a remote demacracy and at 
times influenced by public opinion in India. It is, not 
untrue to say that until 1919 the Executive remained 
supreme and independent both of the Legislature and 
of the public. To quote the Montford Report: “The 
announcement of August 20, 1917, marks the end of 
one epoch, and the beginning of the new опе. *Hitherte 
we (Englishmen), have ruled India by a system of 
absolute government; but have given her people 
an increasing share in the administration of the country 
and increasing opportunities of influencing and cri- ° 
ticizing the Government." The process of introduc- 
ing responsible government in the Provinces, which 
began under the Act of 1919, was completed under the 


^ Act of 1985, but the refusal to introduce responsible 


government at the Centre resulted in the demand for 
independence. Under the pressure of political events, 
the British Parliament had to grant India’s demands 
by the Indian Independence Act, 1947. 
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EVOLUTION ОЕ THE SYSTEM OF GOVERN- 
MENT FROM 1858 ТО 1947, 


CHAPTER I © 


ТНЕ SECRETARY OF STATE FOR INDIA 
AND HIS COUNCIL 


After the revolt of 1857, the Act for the Better 
Government of India, 1858, transferred the Government 
of India from the Company to the British Crown and 
vested in the Crown all the territories and powers of 
the Company. This Act created a new office of Secre- 
tary of State for India, to transact the affairs of India in 
England, and to exercise all powers formerly exercised 
either by the Court of Directors or the Board of Control. 
It also e&tablished a Council of India, consisting of 
fifteen members, with the object of providing the: Secre- 


tary of State with information and advice on Indian 
questions. ‹ 


Tue SECRETARY or STATE FOR INDIA 


'The Secretary of State for India, a member of the 
British Cabinet, was the immediate agent of the 
British Parliament for the discharge of its responsibili- 
ties in Indian affairs, It was through him that 
Parliament maintained its control over the Govern- 
ment of India and kept itself informed of everything 
that concerned its responsibilities in that regard. The 
Government of India Act, 1919, prescribed his powers 
and defined the region within which he was respon- 
- Sibleto Parliament. He was authorized to superintend, 
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direct and control, all acts, operations and concérns 
which related to the Government or revenues of India. 
The Governor-Gefieral, and} through him, the Proyin- 
cial Governments were required to pay due obedience 
° to his orders. He*was the constitutiónaPadviser of the 
Crown in matters relating to India. АП official 
communications and orders were signed by him, It 
was on his advice that all appointments by the Crown 

were made and he had the power of dismissal, 


Tue Cotnem or INDIA А n 


Till March 1937 the Council of India conducted, 
under the directions of the Secretary of State, the 
business transacted in the United Kingdom in relation 
to the Government of India and the correspondence 
with Таа. Тһе Council was a consultative body with 

' a limited veto and without the power of initiative. 
Its constitution was altered from time to time. 

^ Special care was taken to appoint at least half of 
its members from amongst those who had long resi- 
dence or service in India and who had left India only 
recently. , Vacancies in the Council were filled by the 
Secretary of State. Each member received an annual 
salary of £1200. An Indian member received an extra. 

"allowance of £600 a year. In 1936 the Council con- 
sisted of eight to twelve members who were appointed 
for a term of five years. They were not and could 
not be members of Parliament. A member was ` 
removable from office only on an address of both 
Houses of Parliament. The questions which re- 
quired the concurrence of a majority vote at a 
mecting of the Council were (1) grants or appropria- 
tions of any part of the revenues of India (2) the making 
of contracts for the purpose of Government (3) 
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the making of rüles regulating matters connected with 
the Civil Service. Outside this field the Secretary of 
State had full power 15 decide ‘matters according 
to his own opinion. , Since 1907 two members of the 
Council had ‘been Indians. 4 Ж. | 

The salary of the Secretary of State and the expen- 
diture of his office were not till 1919 included in the 
annual estimates* voted by the House of Commons 
but were paid from Indian revenues. A detailed 
account of receipts and charges both in India and in 
"England was annually laid before Parliament, together 
with a report on the moral and material progress of the 
people of India. Thus in theory Parliamentary con- 
trol over Indian affairs was complete, but in fact it 
was hardly real. As has been stated earlier, after the 
fall of the Coalition Ministry in 1783, Indiar affairs 
were kept outside British party politics. As the salary 
of the Secretary of State was not voted by the House 
of Commons, Parliament had little occasion to take 
an active interest in them. The policy and.actions 
of the Government of India generally remained 
unnoticed and uncontroled by Parliament except 
in a few cases in which the United Kingdom was 
primarily interested. zu 


CHANGES INTRODUCED ву THE Аст ов 1919. 


The Declaration of August 20, 1917, stated that 
the ultimate goal of British rule іп India was the 
progressive realization of responsible government as an 
integral part of the British Empire. But it was not 
possible to relax Parliamentary control over British 
India. It was also thought that no step could be taken 
towards responsible government at the Centre. The 
policy was, therefore, given effect in the Provinces, 
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е 
where partial responsibility was introdticed, and corise- 
quential changes were introduced both in the Central 
and the “Home” Governmerft*of India. à 

By the Act of 1919 the salary of the Secretary of State 
‘and the expenses of his political establishment were 
transferred to the British, Exchequer. A joint .cem- . 
mittee of both Houses of Parliament was appointed 
to study Indian questions and to help Parliament. 
„Provision was made Кг, (һе publication in England, 
at a moderate price, of a handy Report on the moral 
and material progress of India, to encourage the Britishe 
democracy to take an interest in Indian questions. 
The Act provided for the appointment of a Statutory 
Commission at the end of ten years to examine the 
working of the reforms with a view to either extend- 
ing them or withdrawing them. Thus Parliamentary 
control was strengthened over British India. 

To the extent to which partial responsibility was 
ejntroduced in the Provinces and certain departments 
were transferred to Ministers, the control of the Secre- 
tary of State was relaxed. He was given power to 
regulate and restrict his authority over the. Govern- 
ment of India by rules approved by both Houses of 
Parliament. Under the rules, in purely provincia] 
matters which were reserved and on which the Pro- 
vincial Government and Legislature were in agreement, 
it was understood that their view should ordinarily 
be allowed to prevail. Over transferred subjects the 
control of the Governor-General ànd that of the Secre- 
| tary of State was restricted within the narrowest 
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possible limits. 7 
Нісн COMMISSIONER FOR INDIA 


| With the object of relieving the Secretary of State 
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of agency work a new post of High Commissioner for 
India in London was created. He was appointed by 
the Government of India, was paid from Indian reve- 
nues, and was primarily responsible to the Govern- 
ment of India? It was understood that in fiscal matters; 
when, the Government of India and Central Legisla- 
ture were in agreement, the Secretary of "State should 
avoid interference except to safeguard Imperial obliga- 
tions or arrangements within.the Empire to which the, 
British Government was a party. с 

The ‘Act of 1919 modified the composition of the 
Council of India. It also modified the qualifications 
of its members. It shortened the period of service 1n 
order to ensure a continuous flow of fresh experience 
from India. 
» Thus, paradoxically, the Government of India Act, 
1919, at once strengthened and relaxed Parliamen- 
tary control over British India. 


GOVERNMENT ,OF INDIA ім ENGLAND UNDER 
THE Аст ов 1935 


Under the Act of 1935 the authority of the Secre- 
tary of Staté in Council over India was vested in the 


.Crown and was exercised on the advice of the Secre- 


tary of State, who was a member of the British Cabinet. 
The Prime Minister of Great Britain had the right to 
select the Governor-General, and he was to be con- 
sulted as regards other higher appointments. ! 
The Council of India was abolished as from April 1, 
1937. However, in order to provide the Secretary of 


- State with expert guidance on, Indian questions, he was 


aided by advisers with special duties in certain cases- 
The advisers were not less than three or more than six, 
of whom half at least were men who had served for ten. 
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ye (arde and were appointed within two years of 

casing 9 work there. The Secretary: of State 
had power to remóve апу adxiser on the ground of in- 
firmity of mind or body. Every adviser received a 


"salary of £1350 per year. Ай adviseg with Indian 


domicile received an extra allowance of £600. The 
Secretary of State was at liberty to consult them indi- 
vidually or collectively or not at all. , Except in certain 


. specified matters, he might act or refuse to act accord- 
` ing to their advice. The advisers could not*be mem- 


bers of either House of Parliament. Parliament pro; 
vided money for the salaries of the Secretary of State 
and his advisers and for the expenses of his department. 
His staff was placed on the same footing as other Bri- 
tish civil servants. 

Under the Constitution Act of 1935 the responsibi- 
lity of Parliament for the Government of India 're- 
mained undiminished. It was discharged through 
the Secretary of State for India. To the-extent to 
which full provincial autonomy was introduced in the | 
Provinces, and to the extent to which partial responsibi- 
lity was introduced at the Centre, the control 
and authority of the Secretary of State were relaxed. 
But in matters which were reserved to the Governor- 
General, and in matters for which the Governor-Gene- 
ral and the Governors had special responsibility, and 
in which they had to act either in their discretion 
or in their individual judgment, the Governor-General 
and the Governors were subject and responsible to the 
Secretary of State. 

Under the Indian Independence Act, 1947, India 
became an independent Dominion. This necessi- 
tated the abolition of the office of the Secretary of 
State for India, and matters relating to India, like 
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matters relating:to other Dominions, were transferred 
to the Secretary of State for the Dominions. As a 
result of the provisions c&the Act by which power was 
transferred from the British Parliament tó the 
Constituent Assembly of India, the control of the 
Crown (through Parliament) over Indian affairs came 
to ап end, and India became a member $ the Com- 
monwealth like other Dominions, in practice enjoying 
full political freedom. : 

On January 26, 1950, when the Constitution of 
«Іп а came into force, India became an Independent 
Democratic Republic. She remained, however, by an 
understanding, a member of the Commonwealth of 
Nations. India recognizes the Sovereign only as a 
symbolic head of the Commonwealth of Nations. 
India’s association with other members of the Cemmon- 
wealth is on a basis of mutual benefit and advantage. 

Like other Dominions, India is represented in Eng- 
land by a High Commissioner. 


( 
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CHAPTER II ~ 


a 
е 


GROWTH OF THE CENTRAL ЕХЕСОТІМЕ 


Each. of the three settlements of the East India 
Company at Calcutta,eBombay and Madras «was 
GROWTH or REPRESENTA- from the beginning adminis- 
TIVE GOVERNMENT AT tered by a President or Gover- 


Sig CENTRE: nor and a Council. The three 


ә 


Presidensies were independent of each other and 
each government was absolute within its limits? 
subject to the distant and intermittent control of the 
Court of Directors. As the need for a common policy 
for all settlements was soon felt, it was decided , 
to create one supreme government in the country. 
The grant of the divani by the Mogul Emperor 
to the East India Company in 1765, made Bengal the 
predominant Presidency, and the Regulating Act 
of 1773 converted its Governor and Council into a 
Governor-General and Council and gave him super- 
intending authority over Bombay and Madras, 
though this was more effective in theory than in 
fact. Under this Act the Council had three’ mem- 


- bers in addition to the Governor-General. “Тһе 


Charter Act of 1833 made the Governor-General of „ 
Bengal the Governor-General of India. His control 
over the other Presidencies was made complete and 
effective. A fourth member, being the Law member, 
was added to the Executive Council for the purpose of 
legislation only. The Charter Act of 1853 made the 
Law Member an ordinary member of the Execu- 
tive Council. In 1861, a fifth member, being the 
Finance Member, was added to the Council. A mem- 
ber for Public Works was added in 1874 and converted 
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in 1904 into a raember for Commerce and Industry. 
In 1911 a-member for Education was added. The 
Governor-General in Cormcil constituted the Central 
Executive. 

The Central, Government or the Central, Executive 
authority, under the Government of India Act, 
CENTRES CUTIVE 1919, both in civil and military 
UNDER THE Government matters was the Governor- 
or Innia Аст, 1919. B A 

General in Council. 


THE GOVERNOR-GENERAL 


n 


The Governor-General was appointed by the Crown 
on the advice of the Prime Minister, from amongst 
the most prominent public men in Great Britain, for a 
period of five years, during which he was entitled to а 
leave of absence once only and for not more than four 
months. His salary was Rs. 2,56,000 per year. He 
took a direct personal part in the work of the Govern- 
ment. : 

In general he carried out his functions with 
the guidance and concurrence of his Executive 
CRM NM Council, but he had the right to 
PONSIBILDHES] override it in certain circum- 

stances. He could dissolve either 
Chamber of Legislature. If in special circum- 
stances he thought fit, he could extend the life 
of the Legislature. He could secure the passing of 
legislation rejected by either or both Chambers by 
certifying that its passing was “essential for the 
safety, tranquillity or interest of British India.” 
With the assent of his Council he could restore grants 
refused by the Assembly. He could on his sole initia- 
tive authorize such emergency expenditure as he 
thought necessary for the safety or tranquillity of British 
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India. He could withhold shis assené to any Bill’ or 

_ reserve such a Bill for His Majesty's pleasure. Further 

he had power in emergency; without consulting {Һе 
Legislature, to legislate by ordinances, having effect 

or not more thanesix months. His pre?ious sanction 
was required for the intrgduction of certain classes of 

Bills in the Central Legislature. He decided what 

items in the Central expenditure fel? within the non- 
.votable category. He nominated a number of official 

and non-official members to the Central Legislature. 
He was in constant communication with the Governors 

| of the Provinces, and no new policy of any vital impor- 
y tance was adopted by them without consultation with, 

and the general concurrence of, the Governor-General. 

He was also the Viceroy. He exercised the dele- 

| gated prerogative rights of the Crown. He had direct 
| personal charge of the relations of India with foreign 
countries and of British India with the Indian States. 

“АП decisions of importance in connection ^with the 
Indian States, though issued in the name of the Govern- 

ment of India, were really a special concern of the 
Viceroy. „The Viceroy was the link between British 

India and the Indian Princes. . 

The Governor-General, who was responsible to*Par- 
‘liament through the Secretary of State for India, was at 
| all times in intimate relations and 
His RrsPowsmiLITES TO consultation with! the Secretar} 

| Busse of State for India, who had 
been a member of the British Cabinet. He kept him 
fully informed of Indian events through regular corres- 
pondence by letters, cables and radio. Тһе Governor- 
General in Council had to pay due obedience to all such 
orders as he might receive from the Secretary of State 
in Council, who had control over Indian finance, legis- 
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lation and administration: Thus Parliament secured 


and exercised its supervision over British India through , 
о 


the Secretary of State. “и 

There was no other political functionary in the 
world who had suth powers and privileges as the Gover- 
nor-General of India. As the federal part of the 
Government of India Act, 1935, did not come into 
force, his position continued to be as described above 
till August 15, 1947. 

There was no limit to the number of mem- 
bers оҒ the Executive Council. The departments 
Tue GovERNOR-GENERAL's Keane ш ше ное prae o 
PXPOUT SR COUNOHE the Central Government were 

distributed amongst its mem- 
bers, each of whom was in charge of one or more 
departments. The most important departments, 
which were in charge of separate members, were Exter- 
nal Affairs, the War Department, Home Department, 
Finance Department, Department of Railways and 
the Department of Education, Health and Lands. 
With the growth of the activity of the Government, à 
number of departments were increased and the num- 
ber of members was also increased. The Governor- 
General himself held the portfolio of the Foreign and 
Political Department (External Affairs). The Com- 
mander-in-Chief controlled army headquarters and was 
in charge of the army. 

The members of the Council were appointed by the 
Crown on the advice of the Secretary of State, acting 
in practice on the recommendation of the Governor- 
General. Three of them were to be persons who had 
been in the service of the Crown in India for at least 
ten years. The others were invariably senior mem- 
bers of the Indian Civil Service. The Law Mem- 
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ber was to be a barrister of England of Ireland or an 
advocate o£ the Faculty of Advocates in Scotland or a 
pleader of Indian High Coufis of at least ten years’ 
standing. Every member of the Executive Council 
Was a member of one or other Chafhber of the 
Central Legislature and had the right of attending 
and addressing the Chamber to which he did not 
belong, though he could not be a member of both. 
‘They were appointed for.a term of five years. Their 
salaries were fixed and were not subject to the vote of the 
Legislature. * 

The Governor-General presided at the meetings of his 
Council. In his absence the member whom he had ap- 
pointed as vice-president presided. 
All orders were signed by the 
Secretary to the Government of India. In case of 
a difference of opinion, the decision of the majority was 
binding, and in case of equality of votes the Governor- 
General or other person presiding had a second or a 
casting yote. But if the proposed measure was in 
conflict with the view of the Governor-General as to 
what was essential for the safety, tranquillity or in- 
terest of British India, he might on his own authority 
and responsibility overrule the decision of the Сойп- „ 
cil. In sucha case any two members of the dissentient 
majority were entitled to ask that the matter be re- 
ported to the Secretary of State. Ordinary matters 
were disposed of by different departments, but all 
important decisions of the Goverriment of India were 
made by the Council, which met at short intervals. 

When the Constitution, Act of 1935 was passed it 
was expected that the Federal part setting up the 
federal Executive and Legislature for India would 
come into force within a short time after the 


MEETINGS OF THE COUNCIL, 
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Provincial part! had come into force. For the tradi- 
tional period, the Central Executive as «constituted 
under the Act of 1919‘Was continued. As the Federal 
part had never come into operation, the Central Execu- 
tive so constituted continued to function: till August 
15, 1947. Тһе only alteration which was made was іп 
the expansion of the Executive Council, which in 1938 
consisted of seven members in addition to the Gover- 
nor-General, to sixteen members, including the 
Governor-General in 1944, as new departments were 
created during the war to meet the increasing activities 
of the Government. 

The Central Executive under the Government of 
India Act, 1935, was dyarchical with an element of 
responsibility for certain matters, but as this Executive 
never came into operation it will be enough to?describe 
it briefly at the end of this chapter. 

Up to August 15, 1947, the Central Executive was 
neither removable nor responsible to the Legislature. 
It was on an entirely different footing from the British 
Cabinet. There was no collective or joint responsibi- 
lity amongst the members of the Executive Council. 
It was responsible to the Secretary of State and to 


,the British Parliament. Having regard to the powers 


of the Governor-General in Council to restore rejected 
items of expenditure in certain cases, the powers of certi- 
fication of Bills by the Governor-General, and also his 
powers to issue ordinances, it is not too much to say that 
the Central Executive was all-powerful and practically 
independent of the Legislature. This independence 
was secured by the various provisions already mer- 
tioned. The Legislature, however, could and did 


exercise influence upon policy in a marked and increas- 
ing degree. 
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Under the Indian Independence Att of 1947, the 
Governor-General became the constitutional head 
of the Dominion, dccupying “пе same position as һе 
Governors-General of other Dominions, and his Execu- 
tive Counci? was replaced by a Counéil cf Ministers to 
aid and advise him in discharge of his functions, eIn 
other words, the Central Executive became a parlia- 
mentary or responsible Executive. e 
, From this rapid historical survey of the evolution of 
the Centrgl Executive, it is clear that there was a pro- 
gressive introduction of a representative elemeht up to^ 
1947 when it became a responsible Executive. The 
Central Executive which came into existence under the 
Indian Independence Act of 1947 continued to function 
till January 26, 1950, when the Constitution came 


into forte. t 


Tue FEDERAL OR CENTRAL EXECUTIVE UNDER THE 


; „ CONSTITUTION Аст or 1935 2 


То complete the study of the growth of the Central 
Executive it is desirable to set out briefly the relevant 
provisions regarding the Federal Executive under the 
Constitution Act of 1935, though that part of (Не Act 
never came into operation. TAA 

The Governor-General was given the executive 
power of the King. This power extended to all matters 
in respect of which the F ederal Legislature could legis- 
late in British India. But in the federated States it 
extended only to matters over whith the Federation had 
legislative powers by virtue of the Instruments of 
Accession of the States., The States were to accede 
to the Federation as regards subjects which were 
to be set forth in their respective Instruments of 


Accession. 


38 SYSTEM OF GOVERNMENT 


ADMINISTRATION OF FEDERAL AFFAIRS | 


The exercise of federal authority, was in à three-fold 
monner: firstly, a part of it was to be exercised by the 
Governor-General with a Council 
of Ministers not exceeding ten in 

number chosen and sworn bz him from the members of 
the Legislature to aid and advise him for the adminis- 
tration of federal subjects other than (1) defence, (2) 
external-affairs, (3) ecclesiastical affairs, (4) the admi- 
nistration of tribal areas, and (5) matters lefi by the 
“Act to the Governor-General’s discretion. Ministers 
were to hold office during his discretion. He fixed 
their salaries, which could not be varied so long as they 
were in office. Ministers ceased to hold office if for a 
period of six consecutive months they were not mem- 1 
bers of one of the Chambers. No court could enquire | 
into the advice given by the Ministers. In every case 
it rested with the Governor-General to decide whether 
or not he was required to act in his discretion or to 
exercise his individual judgment. 

Secondly, a part of the federal authority in respect 
of certain specified subjects which were under the 
re (bo Elec eM Ministers, was exercised by the 
"A's ӛресілі. Respox- | Governor-General in his indivi- 
вату ін Now-reserveD dual judgment. In respect of 

these matters, the Ministers 
were to advise but the decision rested with him. 
He was at liberty to act in the manner he thought fit 
for the fulfilment of his responsibilities even though this 
might be contrary to the advice of his Ministers. 


SPEcranL RESPONSIBILITIES oF’ GovERNOR-GENERAL 


The matters in which the Governor-General had 
special responsibilities were (1) the prevention of any 


COUNCIL or Mixgrene. 
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grave menace to the peace and tranquillity of India or e 
any part thereof, (2) the safeguarding of the financial 
stability and crédit of fhe Federal Government, 
(3) the safeguarding of the legitimate interest of the 


° minorities, (4) the securing to thé members of the 


2 


public service of any rights provided for them by. (һе 
Act and the safeguarding of their legitimate interests, 
(5) the prevention of commercial discrimination, (6) 
the prevention. of actions which would subject goods of 
the United Kingdom or of Burmese origin imported 
into India to discriminatory or penal treatment, (7) the 
protection of the rights of any Indian State and the 
rights and dignity of the ruler thereof and (8) any 
matter which affected the administration of any de- 
partment under the discretion, judgment and control 

of the Governor-General. 3 
The Governor-General was charged with special 
responsibility in these matters because it was appre- 
hended that the Legislature might attempt (озса! with 
them in a manner which might be detrimental to India. 
With a view to enabling the Governor-General to 
discharge his functions regarding financial obligations, 
provision was made for the appointment of a Financial 
Adviser and one was appointed in 1937. SIN 
Thirdly, the Governor-General himself directed and | 

controlled the administration of the departments of 
Defence, External Affairs, Eccle- 

RESERVED FUNCTIONS OF ~~, > 2 
THE GOVERNOR-GENERAL Siastical Affairs, and the admi- 
Амр His COUNSELLOR. — pjstration of tribal areas. - These 
matters were outside the ministerial sphere, and the 
Governor-General's responsibility with respect to 
them was to the Secretary of State. To discharge 
these functions he was to appoint three counsellors, 
who were to be members of both Chambers of Legisla- 
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ture, to represent their department for all purposes, 
though without a right to vote but with full freedom 
to take part in any debate in the Legislature. In these 
matters the Governor-General was subject to the Secre- 
tary of State? whose orders he was to obey. When 
responsibility did not rest with the Indian, Legislature, 
it rested with the British Parliament acting through 
the Secretary of State. 

Provision was also made for the appointment of an, 
Advocate-General of India to advise the, Federal 
«Government in legal matters. This was carried out m 
1937. All executive action of the Federation was to be 
taken in the name of the Governor-General. 

It is clear from this description of the Federal Exe- 
cutive under the Constitution Act of 1935 that it was 
dyarchical. The Governor-General himself, with the 
aid of his councillors, controlled the departments of 
Defence, External and Ecclesiastical Affairs and the 
administration of tribal areas. Over these matters 
_ neither the Ministers nor the Legislature had апу effec- 
tive control. Other departments were transferred to 
Ministers who were responsible to the Legislature, but 
even within these departments there were specified 
matters for which the Governor-General had special 
responsibility, in discharge of which he was, if he 
thought fit, to disregard the advice given to him by his 
Ministers. In other words, the Federal Executive 
was a very limited responsible Government. The 
framers of the Constitution Act of 1935 could hardly 
have dreamt that within less than fifteen years India 
would become a democratic republic with a form of 
effective responsible government. 


* CHAPTER III 
^ GROWTH OF THE INDIAN LEGISLATURE 


The germ of the legislative power of the East India 
Company lay embedded in Elizabeths Charter, which 
„authorized the Company to make reasonable laws, 
orders and ordinances not repugnant to English law for 
the good government of the Company and its affairs.,, 
The Charter Act of 1726 invested the Governors and 
Councils of the three Presidencies with power to make 
and ordain bye-laws and rules for the good govern- 
ment of the Company's factories. From 1726 onwards 
the three Presidency: Councils proceeded to make 
laws independently of one another within their jurisdic- 
tions, The Regulating Act of 1773 subordinated the 
ePresidencies and Councils of Madras апа -Bombay 
to the Governor-General and Council of Bengal, who 
were thereby constituted the supreme Government, 
and required the Madras and Bombay Governments 
tq send to Bengal copies of all their Acts and orders. 
Thus up to 1833 such legislative powers as were exer- 
сізаМе in India were vested in the executive Govern- 
ments. "This was the period of Bengal, Madras and 
Bombay “regulations.” The origin from which 
the special Legislative Council may be said 
to trace its descent is to be found 
©нлаткв Act, 1833. in the Charter Act of 1833, 
which aimed deliberately at simplifying the legislative 
machinery. Under that Act Macaulay was appointed 
to be the first legislative councillor of the Governor- 
General’s Council. All legislative power in India was 
41 
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vested in the Governor-General in Council The 
Council was increased by the addition of a fourth ordi- 
nary member who had rió power to sit or vote except at 
meetings for the purpose of making laws and regula- 
tions. The jaws made by this body weré, subject to 
their-not being disallowed bx the Court of Directors, to 
have effect as Acts of Parliament. Henceforward the 
laws passed by the Indian Legislature were known as 
Acts. Eurther changes were made by the Charter Act 
of 1853. The Council was doubled in size for. legislative 
purposes, by the addition of six 
members—the Chief: Justice of 
Bengal, another Judge, and four Company’s servants 
of twenty years’ standing appointed by the Govern- 
ments of Bengal, Madras, Bombay and the North-West 
Province. The legislative council thus cofistituted 
was intended for purely legislative work. 

The Indian Councils Act of 1861 remodelled the 
legislative council. It provided that in addition to 
Tue Inpran Councns the members abovementioned the 
Acr, 1861. Governor-General might further 
nominate such persons, not less than six and not more 
than twelve, as members of the Council for tlie 
purpose of making laws and regulations only, one-half 
of them being non-official persons. The functions of 
the legislative council were limited strictly to the 
consideration and enactment of legislative measures. 

The Indian Councils Act of 1893 increased the 
size of the legislative council. It introduced changes in 
Tue Inpran Councns е method of nomination and 
er 18937747775 relaxed tc some extent the restric- 
tions on its proceedings. The number of members to 
be nominated for legislative purposes was fixed at ten 
to fifteen. An official majority was maintained. The 
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powers of the legislative council were’ also enlarged by 
rules under which the members were allowed (о take 
part in the annual discussion of the financial state- 
ment-and to draw attention to any financial matter 
° they pleased. They were also allowed to ask ques- 
tions. Тһе activities of, the council were, however, 
strictly limited to legislative business and the asking 
of questions. e ] 


^ MoRLEY-MiNTO REFORMS 


e 
As a result of the political agitation resulting front 
the partition of Bengal and the increasing demand 
on the part of the people for 
E OR a share in the Government, 
the Morley-Minto Reforms were 
introdüced by the Indian Councils Act of 1909. Ву 
these Reforms the Indian Legislative Council was en- 
larged. The number of additional members was fixed 
^ atsixty, of whom not more than twenty-four Were to be 
non-officials. The Governor-General nominated three 
non-officials to represent certain specified communities 
and filled two other seats by nomination. Represen- 
tation was given to interests rather than to territories. 
The twenty-seven elected seats were distributed among 
` certain special constituencies such as the landowners, 
the Mohammedans, Mohammedan landowners, and 
two Chambers of Commerce, and the residue of open 
seats was filled by election by non-official members of 
the nine Provincial Legislative’ Councils. Thus the 
principle of election in an indirect manner was intro- 
duced. Communal representation was definitely 
recognized for the first time. Lord Morley maintained 
that the Governor-General’s Council, in its legislative 
as well as its executive character, should continue to be 
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so constituted ds to ensure its constant and uninter- 
rupted power to fulfil the constitutional obligation 
that it owed to His Majctity's Govérnment and to the 
Imperial Parliament. 

Changes were 2150 introduced in the funetions of the’ 
Council. For thirty years between 1862 and 1892 the 
Council had no other functions than that of legislation. 
The Act of 1893.gave members power to discuss the 
budget but not to move resolutions about it or to divide, 
the Council, Lord Morley’s Act empowered the 
Council’ to discuss the budget at length before it was 
finally settled, to propose resolutions on it and to: 
divide the House upon them. Members were also 
allowed to ask supplementary questions. Not only on 
the budget, but on all matters of general public impor- 
tance, resolutions might be proposed and divisions 
taken. The resolutions were, however, only recom- 
mendations.to the executive government. On certain 
matters such as those affecting Native States no reso-' 
lutions could be moved. Any resolution might be 
disallowed by the Governor-General if it was inconsis- 
tent with the public interest. x 

The- Morley-Minto Reforms frankly abandoned 
the old conception of the Council as a mere Legislative 
Committee of the Government. They did much to 
make it serve the purpose of an enquiry into the doings 
of Government by conceding the very important rights. 
of discussing administrative matters and of cross- 
examining Government on its replies to questions. Lord 
Morley publicly denied that the reforms were either 
directly or indirectly intended to establish the Parlia- 
mentary system in India. The Morley-Minto Reforms: 
failed owing to various reasons. Some of the essential 
conditions of success were absent. The defect of the: 
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electoral system prevented a healthy growth of parties. 
The official bloc often rendered the opinion of the 
non-officials ineffective. Thére were inherent defects іп 
the reforms which did not satisfy the political aspira- 
“tions of the peopte. In the words “of the Montagu- 
Chelmsford, Report: “The Morley-Minto Refoxms, 
іп our view, are the final outcome of the old conception 
which made the Government of India a benevolent 

, despotism (tempered by a remote and occasionally 
vigilant democracy) which might as it saw fit for pur- 
poses of enlightenment consult the wishes of its subs 
jects. Parliamentary usages have been initiated and 
adopted in the Councils up to the point where they 
cause the maximum of friction, but short of that at | 
which by having real sanction behind them they begin 
to do good . . . Responsibility is the savour of popular 
government, and that savour the present Councils 
wholly lack. We are agreed that our first object must 

^ be to invest them with it. They must have Teal work 
to do; and they must have real people to call them to 
account for their doing it." 


Tur CENTRAL LEGISLATURE (UNDER THE Аст ор 1919) 


To give effect to the Declaration of August 20, 1917, 
“the Government of India Act, 1919, was passed. , 
It introduced a bicameral system of Legislature. As 
the Legislature was enlarged, both in its composition 
and functions, it was apprehended that it might use its 
power rashly and hastily; hente a second Chamber 
was established. 3 
The Central Legislature consisted of the Governor- 
General and two Chambers, viz., the Council of State 
and the Legislative Assembly. In each of these Cham- 
bers the majority of members were elected. 
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Councm or 5тАте - 


The Council of State consisted of sixty "members, 
of whom thirty-four wére electéd and twenty-six 
nominated. Of the nominated, 
members not mlore than twenty 
were officials. . ТУА А 

The electorate of the Council of State was so framed 
as to give it a character distinct from that of the 
Legislative Assembly. Its franchise was extremely - 
restricted. Voters had to possess high propesty quali- 
fications. Previous experience in a Central or Provin- 
cial Legislature, service in the chair of a municipal 
council, membership of the University Senate, and 
similar tests of personal standing qualified persons for a 
vote at its election. Electors were grouped into com- 
munal constituencies. Women were not entitled to 
vote, or to offer themselves for election. Its President 
was appointed by the Governor-General from amongst 
its membérs. It continued for five years. 


COMPOSITION. e 


LEGISLATIVE ASSEMBLY 


The Legislative Assembly consisted of 145 members, 
105 of whom were elected, 26 were official members 
and 14 were nominated non-offidial Among the 
nominated non-officials were included the sole repre- 
sentative of the depressed classes, the sole represen- 
tative of the Indian Christians, and the sole represen- 
tative of the Anglo-Indian community. The 26 offi-' 
cials included most of the members of the Governor- 
General's Council, other important members of the 
Government of India Secretariat, or the representa- 
tives of the different Provincial Governments. For the 
first four years of its existence, the President was 
appointed by the Governor-General, but thereafter 
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he was elected by its members froml/amongst them- 
selves and approved by the Governor-General. | 

The elected теперегѕ were distributed amongst the 
Provinces, having regard to their importance. The 
franchise was on the same lines as fer the Provincial 
Councils, but with somewhat higher electoral qualifi- 
cations. Thè Muslims wêre granted separate repre- 
sentation by the formation of Mohammedan consti- 
tuencies. Apart from the general constituencies, 
Mohammedan and Non-Mohammedan and tlie Euro- 
pean seats; there were certain special constituencies for a 
landowners and for Indian Commerce. 

Freedom of speech was assured to the members in 
both Chambers. No person was liable to any pro- 
ceedings іп any Court by reason of'his speech or his. 
vote in either Chamber or by reasons of anything con- 
tained in any official report of the proceedings of either 
Chamber. 

e The Indian Legislature had power to make laws 
for the whole of British India. No Bill became 
NS law unles it was passed by 
ug RU both Houses and received the 
assent of the Governor-General. A Bill, except in 
the case of a financial Bill, originated in either Cham- 
ber. Previous sanction of the Governor-General was 
required for the introduction of any measure affecting 
the public debt or public revenues of India, or impos- 
ing any charge on the revenues of India; affecting the 
religion or religious rites and usages of any class of 
British subject; affecting the discipline or maintenance 
of military, naval or air forces, etc. In certain specified 
matters the Legislature had no power to make laws. 

The members of the Legislature had the right to. 

ask questions and also supplementary questions on 


e 


48 SYSTEM OF GOVERNMENT 


matters of public importance. They had also the 
right to move motions for adjournment. 


a 


FrtanciaL POWERS 


The annual statement of the estimated revenue 
and expenditure of the Government of India was 
presented simultaneously in both Chambers, and in 
both discussion on main principles was permitted. 

The annual expenditure of the Government of India 
"was divided between votable and non-votable items. 
"The non-votable items were not to be voted by the 
Legislature. They comprised interest and sinking 
fund charges on loans; expenditure prescribed by law; 
salaries and pensions of the officials appointed by the 
Secretary of State in Council, Chief Commissioners and 

Judicial Commissioners, and members of the superior 
services; and expenditure classified as ecclesiastical, 
political and defence. Nearly 75 per cent of the total 
expenditure was excluded from the vote of the Legis- 
lature. 

As regards votable items, demands for grants were 
submitted to the Legislative Assembly. The Council 
ОҒ State had no power to vote them. 

The Government alone had power to propose an 
item of expenditure or its increase, and an addition to, 
or an increase in, taxation. The Finance Bill was sub- 
ject to discussion in both Houses, but the Assembly 
alone had the power to grant or withhold supply. If 
the Legislative Assembly declined to vote the demand 
put before it, the Governor-General in Council was 
empowered to sanction it, if it was essential in his 
opinion for the discharge of his responsibilities. 

To ensure general supervision over the finances of 
the Government of India, a committee of the members 
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of the Legislative Assembly, cálled the Standing Finance 
Committees was appointed every year. Another 
committee, called the Committee on Public Accounts, 
was appointed at the commencement of each financial 
year, to deàl witlf the audit and appropriation of 
accounts of the Governor-General in Council. its 
work was in the nature of a post-mortem examination 
of the expenditure. 

> In the case of failure of either Chambez of the 
Legislature to pass a Bill regarded as essential, the 


Tue Power or Governor-General was empowered “ 


‘CERTIFICATION. to enact it by certifying that the 
Bill was essential for the safety, tranquillity or interest 
of British India. When he thus certified it, the Act had 
to be laid before both Houses of the British Parliament 
and had'no effect until it subsequently received His 
Majesty’s assent, but in a case of emergency the Gover- 
nor-General had power to direct that the Act which he 
‘had certified should come into operation forthwith. 
It was subject to disallowance by His Majesty in 
Council. In case of emergency the Governor-General 
had power, without consulting the Legislature, to 
isste ordinances, which had the force of law for six 


months. 


RELATION BETWEEN THE Two Houses 


Three methods were provided for avoiding or com- 
posing differences between the two Chambers. ‘These 
were joint committees, joint conferences, and joint 


sittings. j 
From the account of the Central Legislature under 


the Act of 1919, it is clear that it had wide powers of 
legislation, but limited powers in matters of finance, 
and had no power to control the Executive, though 
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it had adequate power to influence it. There was no 
element of responsible government. which"could have 
sezured the responsibility of the Executive to the 
Legislature. : 
As the Federal part of the Constitution Act of 1935 
néver came into force, henze the Federcl Legislature 
constituted under the Act of 1919 did not come into 
existence. (It i$ dealt with at the end of this Chap- 
ter as гп element in the growth of the Legislature.) 
The Central Legislature as constituted under the Act 
7 of 1935 continued to function after April 1, 1937, till 
August 15, 1947. Its life was extended for an addi- 
tional year on several occasions. It was dissolved at 
the beginning of 1946. A new election was held in 
March 1946, and the newly elected Assembly began 
to function from April 1, 1946. Тһе term of both the 
Assembly and the Council of State was extended from 
time to time till August 15, 1947, when the Council 
of State ceased to exist and the Constituent Assembly, 
which was set up under the Cabinet Mission plan and 
which became a statutory body under, the Indian 
Independence Act, 1947, began to functio1. both as the 
Dominion Legislature and the Constituent Assembly. 
From August 15, 1947, it had supreme legislative power. 
On January 26, 1950, when the Constitution came into 


force, the Constituent Assembly became the provisional 
Parliament of India. 


FEDERAL oR CENTRAL LEGISLATURE UNDER THE 
CONSTITUTION Аст or 1935 


As it never came into existence it is not necessary (0 
study the provisions regarding the Federal Legislature in 
detail, but they may be briefly noted in order to make 
the study of the growth of the Legislature complete. 
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The Federal Legislature consisted of the King 2 
represented by the Governor-General and two Cham- 
bers—the Council f State аза the House of Assembly 
or the Federal Assembly. 

* The Council ofəState was a pernfanent body. Its 
members were elected for nine years, one-third, of 
them retiring every third year. The Assembly, unless 
dissolved earlier, had a maximum duration of five 
years. Both Chambers were to meet annually. Тһе 
Governor-General was, in his discretion, to summon 

. and address either Chamber or both, prorogue the- 
Chambers, dissolve the Federal Assembly and send 
messages on pending Bills or on other matters. Each 
Chamber elected its own President or Speaker and a 
Deputy Speaker, who could be removed only by a vote . “ 
of the majority of all the members passed on fourteen 
days notice. The Speaker continued to hold office 
on dissolution until immediately before the meeting of 

the new Assembly. The President or the*Speaker 
had a casting vote only. It was his duty to adjourn 
or suspend the sitting if less than one-sixth of the 
members were present. ‘The salaries of the Presi- 
dent and the Speaker. were fixed by the Governor- 
General. The Ministers’ Counsellors of the Gover- 
nor-General and the Advocate-General of India 
had the right to speak in and take partin the proceed- 
ings of either Chamber. Ministers could vote only 
in the Chamber of which they were members. The 
Counsellors and the Advocate-General had no right 
to vote. 

The Council of State consisted of 260 members, 
of whom 156 were members of British India and 
COMPOSITION OF THE 104 were appointed by the 
Councit oF STATE. rulers of the States. 
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The members for British India were to be directly 
elected, with the exception of six to be nominated by the 
Goyernor-General so as tu secure tl.e representation of 
the scheduled, castes, women and minority com- 
munities. There were seventy-five. general seats; six 
бог. scheduled castes, four for Sikhs, forty-nine for 
Mohammedans and six for women. There were seven 
seats for Europeans, two for Indian Christians and 
one for Anglo-Indians. The territorial seats were 
distributed amongst the Governors’ Provinces. 

The said seats were allocated among States with 
regard to dynastic status, salutes and other factors. 
The smaller States were given fewer seats. Some 
States were grouped, and their rulers jointly or in 
rotation were to send a representative for the group. 
The States’ representatives were appointed by the rulers 
of the States, who could recall them before the expiry 
of the period. 

The House of Assembly consisted of 375 members, 
of whom 250 were representatives of British India 
ОУ OF TEE and not more than 125 were 
House оғ Assempty or appointed by the rulers of the 
EOE AT ьо States which had acceded fo 
the Federation. The 250 seats of British India were 
distributed as follows: general seats 105, of which 
nineteen were for the scheduled castes, six for Sikhs, 
eighty-two for Mohammedans, four for Anglo-Indians, 
eight for Europeans, eight for Indian Christians, eleven 
for the representatives of commerce and industry, 
seven for landholders, ten for the representatives of 
labour and nine for women. | 
. The said seats were distributed amongst the States 
in relation to their population, among other things. 

То be a member of the Legislature a person was to be 
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a British subject or a subject*of the federated State. For 
B the Council of State^he was to be 
Мара тиша * thirty years and for the Fedgral 
* Assembly twenty-five years of agc. 
"Every member had to take an oath or affifmation before 
he took his seat. ^ 2 
The privileges of the members of the Legislature were 
the same as those under the Constitution Act of 1919. 
„Тһе language to be used-in the Federal Legislature was 
English, hut the rules of procedure permitted persons 
insufficiently familiar or wholly unacquainted with 
English to use another language. Each Chamber 
made its own rules of procedure. No discussion was 
permitted as regards the conduct of a Judge of the 
Federal Court or of any High Court, including State 
Courts. The Governor-General was authorized „to 
prevent discussion and further proceedings on a Bill or 
its amendments, if he considered that the discussion 
^ would affect the discharge of his responsibility for the 
preventjon of any grave menace to the peace or tran- 


quillity of India. 
LEGISLATIVE PROCEDURE " 


A Bill normally required the assent of both Chanibers 
to become law. Except in the case of a Finance Bill, 
it might originate in either Chamber. The rest of the, 
legislative procedure was on the same lines as that 
obtaining under the Constitution Act of 1919. 


FINANCIAL PROCEDURE 

As regards financial matters the Governor-General 
was required to lay before the Legislature the annual 
financial statement of the estimated receipts and 
expenditure, showing separately the sums charged on 


54 SYSTEM OF GOVERNMENT 


the revenues of the Federation and also the sums re- 
quired to méet other expenditure proposed, to be met 
from the Federal revenues. é 

The items of Federal expenditure were of two kinds: 
(1) non-votable* and (2) votable." The non-votablé 
items were items of expenditure which were charged 
on the revenues of the Federation. There were 
nine such items, which were similar to those which are 
in the present. Constitution charged on the Consoli-, 
dated Fund of India. It was open to either, Chamber 
to discuss, but not to vote on, these excluded items. 
All other items of expenditure were votable and were 
submitted in the form of demands for grants recom- 
mended by thé Governor-General. The Government 
alone had the right to propose expenditure or an 
increase in expenditure or taxation. In the® case of 
disagreement between the two Chambers, a joint sit- 
ting decided the question. The Governor-General 
authenticated a schedule specifying the grants made’ 
by the Chambers and it constituted the authority for 
expenditure for the year. Nearly seventy-five per cent 
of the total expenditure was not under the control of 
the Legislature. The Governor-General alone had 
the initiative in recommending a Bill concerning taxa- 
tion and financial matters. Such a Bill could not be 
introduced in the Council of State. No Bill, if it in- 
volved expenditure, could be passed by the Legislature 
without the Governor-General’s recommendation. 


THE POWER or THE GOVERNOR-GENERAL TO 
PRoMULGATE ORDINANCES 


2 

The Governor-General was given emergency powers 
as regards legislation. He was authorized to issue an 
ordinance when the Legislature was. not in session, 


bd 
INDIAN LEGISLATURE 55 


if he was advised by the Minister concerhed that imme- 
diate action was necessary. The Governor-General 
exercised His judgment in dging so. He was not to 
promulgate, without the King's instructions, any 
ordinance which, if it had been ға’ Bil], he would have 
been bound to reserve for the assent of His Majesty. 
The ordinance was to be laid before the Legislatüre 
when it met. It had effect only for six weeks. It 
could be disallowed by the King, and could be with- 
“drawn at any time by thé Governor-General. 2 He was 
authorized, under similar circumstances, in „matters | 
involving his discretion or individual judgment, to 
issue an ordinance having a duration of six months 
but capable of being extended for a further period of 
six months. i 
Further the Governor-General was authorized under 
certain circumstances for the discharge of his respon- 
sibilities to enact a Governor- 
оов Careers General's Act, explaining his ac- 
Mer tion to the Chambers by message, 
or he could send to the members a draft which was 
to ke enacted into an Act after a month's delay and 
after taking into consideration any resolution assed 
by the Chambers. Such an Act was to be laid before 
both Houses of Parliament, which could disallow it. — ^ 
'The Governor-General was given special powers in 
case of failure of the constitutional machinery. If he 
3 was satisfied that the Government 
OER ORS a КЫ of the Federation could not be 
FAILURE or CONSTITU- carried on under the Act, he was 
TONAL Масин у: to issue a Proclamation declaring 
that the functions specified in the Proclamation would 
be carried on at his discretion and assuming any power 
exercisable by the Federal authority other than the 
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powers of ће Federal Court. The Proclamation 
lasted for six months, but by following the pre- 


scribed procedure it could be renewed for à period of 
no: more than three years. 


е о CHAPTER IV 


“GROWTH OF THE PROVINCIAL 
S EXECUTIVE 


4 ° 


Before 1919, of the fifteen administrative units of" 


British India, the three Presidencies of Bengal, Bombay 
"and Madras were each administered by a Governor 
with a Council of three members who were usually, 
members of the Indian Civil Service. In emergency 
the Governor might overrule his colleagues, but other- 
wise the decisions were those of the majority. These 
Governorships were held by men whose experience had 
been in, the field of British politics. In four Provinces. 
there were Lieutenant-Governorships, which were héld 
by senior members of the Indian Civil Service. They 
ə governed these Provinces either with or without the- 
help of a Council. There were three Provinces which 
were governed by civilians called Commissioners. 
merely as agents of the Government of India. The 
remaining units were under the direct control,of the 
Government of India. is 
The cardinal point which emerges from the examina-- 
tion of the constitutional structure of India before 
1919, is the concentration of authority at the Centre.. 
This centralization may be traced back to the Charter: 
Act of 1833. Up to that date the control exercised 
by the Governor-General in Council of Bengal over the- 
two Presidencies of Madras and Bombay was limited 
to transactions with Indian potentates and questions: 
affecting war and peace. For the ordinary internal 
administration of these areas and for the making of laws. 
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to be applied (оет the Government of Bengal had, 
previous to 1833, no responsibility. By the Act of 1833 
the Governor-General of Bengal became the Gover- 
nor-General of India, and his Government was called 
for the first. time the Government of India. Its 
authority became co-extensive with the area of British 
possessions in India. The independenr legislative 
powers formerly exercised by the Governments of Mad- 
таз and Bombay were taken away. Down to 1921 the 
Governor-General in Council was, within British India, 
the supreme authority in which was coricentrated 
responsibility for every act of civil as well as of military 
government throughout the whole area. The Provin- 
‘cial Governments had, of course, most important work 
to do, for in their hands lay the day-to-day task of 
administration in the Provinces, but they were virtually 
in the position of agents of the Government of India. 
The entire governmental system was in theory one and 
indivisible. Тһе rigour of the logical application 
of that Conception to administrative practice had 
gradually been mitigated by the wide delegation of 
powers and by the customary abstention from inter- 
ference with the agents of administration. Nothing 
allustrated more clearly the supremacy of the Centre 
than the arrangements as to finance, In short, up to 
1919, from the administrative, financial and legisla- 
tive point of view, the concentration of authority at 
the Centre was a cardinal feature of the Constitution 
“of India. This was опе of the features which 
Parliament in 1919 set itself to modify, as it 
blocked effectively amy substantial advance towards 
the development of self-governing institutions. The 
authors of the Montagu-Chelmsford Report stated: 

Provinces are the domains in which the earlier steps 


en 
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towards the progressive realization ' of responsible 
government should be taken. Some measure of res- 
ponsibility should Be given at once and our aim is to 
give complete responsibility as soon as conditions 
"permit." This object was achieved by the intro- 
duction of dyarchy, by which partial. responsibility 


. was introduced in the Provinces. The intention of 


the authors of the Reforms of 1919,was to give an 
independent life to provincial organisms which 
would in future form the members of a British-India 
Federation. The Government of India Act of. 
1935 created an All-India Federation and made the 
Provinces autonomous units, independent within 
their own spheres of any central control. 
This was done by the introduction of full provincial 
autonomy, whereby each of the Governors Pro- 
А vinces possessed an Executive and 
eon a Legislature having exclusive 
ё 07 authority within the Provinces іп 
a precisely defined sphere, broadly free from control 
by the’ Central Government and Legislature. This 
represented a fundamental departure from the scheme 
under the Act of 1919. Under that Act the Prowincial 
Governments exercised a devolved authority from 
the Government of India and not an independent “| 
authority. Under the Act of 1935 the Provinces 


exercised independent authority derived directly from 


the Crown. n К 2 
Under the Act of 1935 British India consisted of (1) 


eleven Governors’ Provinces, viz., Bengal, Madras, 
Bombay, the United Provinces, the Punjab, Bihar, 
the Central Provinces and Berar, Assam, the North- 
West Frontier Province and the two newly created 
Provinces of Orissa and Sind; (2) six Commissioners’ 
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Provinces, viz., British Baluchistan, Delhi, Ajmer- 
Merwara, Géorg, the Islands of Andaman and Nicobar, 
and the area known as Panth-Piplóda. The Govern- 
ment of India also had jurisdiction over certain tribal 
areas. na ) 

The Executive system introduced in Governors? 
Provinces under the Act of 1919 was known as 
Dyarchy. Under it the Provincial subjects (the 
-sphere of Provincial Government) were separated from 
the Central subjects and divided into transferred sub- 
jects and reserved subjects. The first group was admi- 
nistered by the Governor acting with Ministers, and 
the second by the Governor in Council. The mem- 
bers of the Governor's Council, who did not exceed 
four, and of whom at least half were Indians, were 
appointed by His Majesty. One, at least, of the mem- 
bers was a person who had been for not less 
than twelve years in the service of the Crown 
in India; The Governor presided at meetings of his 
Executive Council, where ordinarily the decision of 
the majority. prevailed, though the Governor had 
authority in case of equality of votes and in certain 
Circumstances the right to overrule his Councillors. 
The Ministers were chosen by the Governor from 


the elected members of the Provincial Legislative 


Council. They were not members of the Executive ` 


Council, but for purposes of convenience the Executive 
Members and the Ministers met regularly under the 
presidency of the Governor to discuss matters of 
common interest. But the responsibility for decision 
rested upon the Governor-in- Council or the Governor 
advised by his Ministers, as the case might be, accord- 
ing to the subject. There was a joint purse for both 
kinds of subjects, but the requirements of the reserved 
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subjects had priority over £hose of the transferred 
subjects. Jhe Governor was required to Be guided by 
the advice of his Ministers fn relation to transferred 
subjects unless he saw sufficient cause to dissent "in 
Which case he might require action to*be staken other- 
wise than in accordance with that advice. Ministers 
held office at the Governor's pleasure, but the finan- 
cial power of the Legislature gave the.latter the means 
of influencing ministerial policy. The Executive Mem- 
bers, though ex-officio members of the Legislature, were 
independent of it and in practice were appointed for 
a fixed term of five years. The Provincial Govern- 
ments were under the general control and superin- 
tendence of the Central Government and in certain 
matters were under its direct control. 

This dual or dyarchic system, which was designed to 
develop a sense of responsibility, was not successful. 
Apart from giving opportunities to some Indians for 
‘training in the system of Parliamentary Government, 
its working for sixteen years did not produce any 
substantial results, and the hopes of its authors, 
Mr. Montagu and Lord Chelmsford, remained 


o 


unrealized. : 
Under thc Constitution Act, 1935, Provinces were, 


formed into autonomous political units, legally deriv- 
ing their authority from the Crown. The whole basis 
of the provincial executive under the Act of 1935 was a 
fundamental departure from that under the Act of 1919. 
Dyarchy was abolished and full provincial autonomy 
was introduced from April 1, 1937. 


Tur PROVINCIAL EXECUTIVE UNDER THE Аст oF 1935 


The whole executive authority of the Province 
was vested in the King and was exercised by 
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his representative, the Governor, 
appointed under „the Sign 
Manual. His salary was fixed “Бу the Act. His | 
position in the Province was generally similar to 
that of the Covérnor-General in the Federation. He | 
had no direct responsibility for the financial stability ‚ 
of the Province, but the Governor-General might 
require him to act so as to safeguard the stability of 
federal finance. The executive authority of the Pro- 
vince extended to all matters on which the, provincial 
1 Legislature had power to legislate. 
In the exercise of his functions the Governor had a 
Council of Ministers to aid and advise him over the | 
whole sphere of the Provincial 
Соџхси, or Ministers. overnment, except in those 
matters which were left to his discretion. The Gover- 
nor had the right, in his discretion, to preside at the 
Meetings of the Council of Ministers. | He goaded 
whether a particular matter was one jn respect o 
Which he was to act in his discretion or in his 
individual judgment. Ministers, who were members 
of the Legislature, or who had to become members 
of the Legislature within a stated period, Were ар- 
poiated and dismissed by him at his discretion. A 


‘ 
Governor. 


; NY 11» 

“Тһе distinction between “the Governor acting in his discretion А 
and “the Governor acting in his individual judgment” should be cleat 
noted. When the Governor acted in his discretion it was a case w. 18 АЕ 
he acted without being under the obligation of consulting his Ministe 
at all, and where primarily he acted freely. On the other hand, w! 


5 2274 РР с to 
he acted in his individual judgment, that was a case where he had 
consult his Ministers, but w. 


therefore his final decision 
tendered to him by the Ministers, 


were used in respect of Powers 
field, and th in his i 


Governor was to act on the advice of his Ministers. 


"1 
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Minister who ceased to Бева member for six cbn- 
secutive months ceased to be a Minister. ” The Gover- 
nor fixed their salaries in his discretion, and these 
could not be varied while Ministers were in office. The 
“Instrument? of Instructions directed the? Governor to- 
select his Ministers in consultation with the person 
who, in his judgment, was likely to command the 
largest following in the Legislature, and to appoint 
sthose persons, including so far as possible members. 
of the important minority communities, who were in 
the best position collectively to command the confi? 
dence of the Legislature. 
The Governor had special responsibility in respect of 
(1) the prevention of any menace to the peace or 
tranquillity of his Province or any 
SA ORT I part thereof, (2) the safeguarding: 
of the legitimate interests of the 
„minorities, (3) the securing to the members of the: 
public services of any rights under the Act and the safe- 
'guarding of their legitimate interests, (4) the securing: 
of protection against discrimination in the sphere of 
executive action, (5) the securing of the peace and good 
government of areas declared to:be partially excluded 
areas, (6) the protection of the rights of States and the 
rights and dignity of any ruler and, (7) the securing 
of the execution of orders (dealing with administrative 
relations) lawfully issued by the Governor-General in 
his discretion. The Governor of the Central Provinces. 
and Berar had the further special responsibility of seeing: 
that a due proportion of revenue was spent on Berar, 
and the Governor of Sind that of securing the proper 
administration of the Lloyd Barrage and Canals 
Scheme. The Governors of Provinces in which there 
were excluded areas had to secure that no action o 
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theirs in respect of such an area was prejudiced by their 
‘other actions. Any Governor who was discharging 
any functions as agent for the Governor-General had 
to see that no action was taken which was inconsistent 
with his duty as an agent. In all such cases in which 
he was exercising his special powers, or acting in his dis- 
cretion, the Governor was, after hearing his Ministers’ 
advice, to act in his individual judgment, and in so act- 
ing he was subject to the directions of, and was respon- 
sible to, the Governor-General acting in his discre- 
tion, and through him to the Secretary of State and 
ultimately to Parliament. The mode of the exercise 
of his functions as regards his special responsibilities 
was laid down in the Instrument of Instructions issued 
to him by the King on his appointment. То ensure 
‘that none of his special responsibilities was oveilooked, 
the Governor made rules requiring Ministers and secre- 
taries to transmit to him information as to the busi- 
ness of the Government and to bring to his notice any 
matter likely to involve his special responsibility. 
Under his Instructions the Governor was to encou- 
rage all classes of the population to take tbeir proper 
place in the public life and Government of the Pra- 
'Xinc», to secure minorities a due share of appointments, 
. to prevent measures which would discriminate though 
not in form discriminatory, and to avoid interference 
with the rights of the States. The Governor of the 
Central Provinces and Berar was to have due regard . 
in the administration of Berar to the commercial and 
economic interests of Hyderabad. The Governors of 
other Provinces had to keep, the Governor-General 
informed of the position of the civil servants in the 
Irrigation department. The Governor corresponded 
"with the Governor-General in respect of all questions 
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affecting the Federation. He was not prevented fróm 
having dirgct relations with the Secretary of State. 

The Governor was given special powers in matters,of 
law and order. He appointed in his individual judg- 
tment ап Advocate:General for his Ргоуійсе, a person 
qualified to be Judge of a,High Court, whose position 
in the Province was similar to that of the Advocate- 
General for the Federation. ` 

The Governor exercised his individual judgment as to 
the making, or amending, of any rules relating to any 
police force, unless they did not affect its organization ` 
or discipline. He had the right in his discretion to 
authorize an official to speak and take part in the Legis- 
lature as his mouthpiece on questions which might 
affect the peace or tranquillity of the Province. This 
official bad the same powers and rights as an elected 
member, except the right to vote. The Governor had 
also the right in his discretion to make rules preventing 
‘discussion of information which might affect the secu- 
rity and peace of the Province. va 

All executive actions of the Provincial Government 
Were expressed in the name of the Governor. All orders 
and instructions, to acquire validity, were to Бе duly 
authenticated according to the rules. The Governor, 
after consultation with the Ministers, made in his dis- 
cretion rules for the transaction of the business of the 
Government. His Instructions required him to secure 
due consultation of the Finance Minister on all finan- 
cial matters, He was required to encourage joint 
ong Ministers and to avoid any action 


responsibility am: д 
5 ү to evade their own respon- 


which permitted Ministers 


IB : him. 
Sibility by placing the onus on ` 
The ETE had his own secretarial | staff, 


appointed by him in his discretion. The salaries and 
5 
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allowances of the staff were fixed by him and they were 
charged on the revenue of the Province. . 

The Provincial Executive under the Act of 1935 was 
theoretically a responsible Executive. The whole 
sphere of Provincial Government was entrusted to 
Ministers appointed by the Governor from the members 
of the Legislature. Generally speaking, if the parties 
in the Legislature were organized on broad issues of 
policy it:was possible to evolve responsible government, 
But the’ sphere covered by the matters in ,respect to 
' which the Governor had special.responsibilities was so 
large as to restrict the scope of responsible govern- 
ment. Moreover, the instructions to the Governor to 
have due regard to the minorities in the selection of 
Ministers hampered the growth of responsible govern- 
ment, which postulated the homogeneity and collec- 
tive responsibility of the ministry. However, the 
existence of an electorate which recognized communal 
representation and. which was rigidly divided into 
various groups was inconsistent with the elementary 
Principles of responsible government. Again, the 
special responsibility of the Governor and the 
safegtiards and reservations effectively limited the 
rfunttioning of responsible government. The Joint 
Select Committee observed :— Parliamentary Govern- 
ment, asit is understood in the United Kingdom, works 
by the interaction of four essential factors: the prin- 
ciple of majority rule; the willingness of the minority 
for the time being to accept the decisions of the majo- 
rity; the existence of great political parties divided by 
broad issues of policy, rather than by sectional in- 
terests; and finally the existence of a mobile body of 
political opinion, owing no permanent allegiance to any 
party and therefore able, by its instinctive reaction 
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against extravagant movemeats on one side or other, 
to keep the vessel on an even keel? In India 
all these factors did not filly exist in 1937. But 
there was in India both a background and a fore- 
&round for creatingsthese factors by suitable machinery, 
and they were created to a very large extent in the 
years which tollowed the introduction of provincial 
autonomy. The Reforms of 1919 were designed as a 
first stage in the measured progress towards responsible 
government in the Provinces. The Government of 
India Act, 1935, was at best intended to set up a 
machinery which would facilitate the evolution of res- 
ponsible government in the Provinces, and to a very 
large extent the hope of establishing responsible 
government in the Provinces under that Act was 
realized.s 

As a result of the provincial elections held in 1937, 
the Congress party secured a majority of seats in a 
large number of Provinces. As certain assurances 
which it demanded were not forthcoming from the 
British Government, the Congress party, which had а 
majority іп some Provinces, refused to form minis- 
tries, Ultimately an understanding was reached bet- 
Ween its leaders and the Governors, and the Congress, 
party accepted office and formed ministries with the 
Object of utilizing a new constitution to strengthen 
their position in getting the constitution altered. The 
Congress ministries resigned in 1938. During their 
period of office they did useful work. 

On the outbreak of war in 1939, the Congress minis- 
tries demanded a declaration from the British Govern- 
ment about its war aims and its attitude towards the 
constitutional development of India, before India par- 
ticipated in the war. Such a declaration was, not 
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forthcoming. The Viceroy stated that the future goal 
of constitutional development of India was, as already 
declared, Dominion Stacus. The" Congress party in- 
sisted on the British Government agreeing that India 
should be allowed to draw up her own constitution by 
convening a Constituent Assembly. The British 
Government required an agreement between the Hin- 
dus and Muslims as regards their respective represen- 
tation, and the solution of the minority problem as а 
condition precedent to the grant of the demand of the 

' Congress. In these circumstances the Congress minis- 
tries in seven Provinces out of eleven resigned. As it 
was not possible to form alternative ministries, in each 
of these seven Provinces, the Governor issued a Pro- 
clamation under Section 93 of the Constitution Act 
and took over the Government, thus establishing what 
came to be known as *Governor's Rule." 


Tue CRIPPS OFFER 


With the Japanese advance towards the Indian 
frontier in the spring of 1942, the British Parliament 
sent Sir Stafford Cripps, a member of the British War 
Cabinet, to India to discuss with the Indian leaders а 
,new Draft Declaration of British policy towards India 
known as the “Cripps Offer." The Offer was examined 
and was rejected by all the leaders, who demanded 
the immediate establishment of responsible government 
at the Centre, with only a few reservations require 
by the war. The Congress then passed a resolution 
known as the “Quit India Resolution,” as a result of 
which Congress leaders and workers were arrested and 
imprisoned. During the war the Provinces were 
under "Governor's Rule." All the Provincial Assem- 
blies, whose normal lives had been extended from time 
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to time since 1940, were dissolved and new elections 
were heldeby the end of March 1946. “Governor’s 
Rule” in the Provinces came to an end on March 91, 
1946, Congress ministries were formed in eight Pro- 
vinces, and" Provincial Autonomy was once more 


2 o 


restored. > 
A Cabinet Mission wassent to India. In accordance 
with its proposals, India's demand fôr a Constituent 
Assembly to draw up herown constitution wasgranted 
and the Assembly was set up. After it had started - 
its work the Indian Independence Act of 1947 was ` 
passed, and the Constituent Assembly, which was an 
ad hoc body, was made a statutory body and drew up 
the Indian Constitution which came into existence on 
January 26, 1950, under which each Province, which is 
called a?^State, became a separate distinct legal unit 


with a Parliamentary or responsible Executive. 


EXECUTIVE. ім CHIEF COMMISSIONER'S Province 


The Ghief Commissioners’ Provinces were British 
Baluchistan, Delhi, Ajmer-Merwara, Coorg and the 
Andaman and Nicobar Islands, Panth-Piploda and 
otlier Provinces which were units of the Federation, 
which were administered by the Governor-Genéral» 
acting through Chief Commissioners appointed by 
him in his discretion. Y 

The Governor-General made regulations for them. 
They had no legislature and they were administered 


centrally. 


+ 


CHAPTER У, 


GROWTH OF THE PROVINCIAL 
é LEGISLATURES 


HISTORICAL 


: The history of the Legislatures in the Provinces up 
to 1833 has already been given in the chapter on the 
Central Legislature. 

The Charter Act of 1833 simplified the legislative 
machinery. The Governments of Bombay and Mad- 
ras were drastically deprived of their powers of legisla- 
tion and left only with the right of proposing to the 
Governor-General in Council projects of laws which 
they thought expedient. The Indian Councils Act of 
1861 restored to Madras and Bombay the powers of 
legislation. But the previous sanction of the Governor- 
General was made requisite for legislation by local 
Authorities in certain cases, and all Acts of the local 
councils required the subsequent assent of the Governor- 
General in addition to that of the Governors. The рғо- 
vircial Legislatures were merely enlargements of the 
provincial Executive councils, for the purpose of legis- 
lation, 

" By the Indian Councils Act of 1893 the provincial 
Legislatures were enlarged, but an official majority was 
maintained. Their functions, which were also en- 
larged, were mostly advisory. By the Morley-Minto 
Reforms of 1909 the provincial Legislatures were fur- • 
ther enlarged up to a maximum limit of fifty additional 
members in the larger Provinces, and up to thirty in 
the smaller, and a non-official majority was introduced. 
70 
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The principle of election was recognized in an indirect > 
manner. ,Communal representation wa’ introduced 
for the first time.? The Morley-Minto councils, with 
powers to legislate and to advise but with no effective 
> administrative control, had been presided over by the 
head of the provincial Executive himself, who exer- 
cised great influence over all deliberations, These 
councils still embodied the idea that the executive 
„government was responsible for the purposes of law- 
making. „The Montagu-Chelmsford Report definitely 
stated that these councils had exhausted their useful 
ness by 1918. 
By the Government of India Act, 1919, important 
changes were introduced in the composition and func- 
tions of the provincial Legislatures. 
расов 11 In the Governors? Provinces the 
Act set up a unicameral and triennial Legislature called 
, the Legislative Council. The President of the Council 
was elected after the first four years by its own mem- 
bers and approved by the Governor. At least 
seventy per cent of its members were elected, 
and not more than twenty per cent were official mem- 
kers. The franchise was broadened. Communal re- 
presentation was not only recognized but was further 
extended, The authors of the Montagu-Chelmsford , 
Report expressed their opinion that the communal 
electorate was opposed to the teaching of history, 
that it perpetuated class divisions, that it stereotyped 
existing relations, and that it constituted “а very serious 
hindrance to the development of the self-governing 
principle." But nonetheless they admitted the need 


of its continuation and conceded it to the Sikhs in the 
ituencies were divided 


Punjab. In all Provinces consti 
um Mohammedan and non-Mohammedan. Тһе 
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principle of communal representation was further sup- 
plemented by special arrangements for the reservation 
of seats for certain sections of the population such as 
non-Brahmins and Marathas. Depressed classes, apart 
from their right “of voting in the ron-Mchammedan 
constituencies, were given further representation by 
nomination. Nomination was resorted to in order to 
secure representation of the workers in organized indus- 
tries. Separate electorates were provided for Indian 
Christians, Anglo-Indians and Europeans; special 
seats were given to business interests both Indian and 
European, to landlords and universities, ‘Thus the re- 
presentation of the electorate for the introduction of 
responsible government was strangely but truly the 
representation of rival communities and different 
interests. У 

The Legislatures were given powers to legislate “for 
the peace and good government of the Province sub- 
ject to certain qualifications. But on a specified list of 
matters they could not legislate even for their own 
territorial area without the previous sanction of the 
Governor-General. Moreover Bills passed -by provin- 
cial Legislatures required the assent not only of the 
Governor but also of the Governor-General. Certain 
classes of Bills affecting religion, land revenue, etc., 
Were to be reserved by the Governor for the considera- 
tion of the Governor-General. The Governor had the 
usual power of veto, and he had also the power of 
“certification.” This meant that if the Legislature 
refused to pass a Bill relating to a reserved sub- 
ject the Governor could certify that its passage was 
“essential for the discharge of his responsibility for the 
subject.” The Bill was thereby put in the same position 
as though it had been actually passed by the legislature. 
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An analogous. power of over-riding the unwillingness 
of the provincial Legislature was placed in the Gover- 
nors hands in relation to finance. The provincial 
expenditure was divided into non-votable and votable 


a б : 
items, the former?comprising nearly seventy-five per 


cent of the total provincial expenditure. The Legisla- 
ture had thus a control over twenty-five per cent of the 
expenditure, subject to the Governor's power of res- 
toring any item of expenditure refused by the» Legisla- 
ture if that expenditure was essential to the discharge of 
his responsibility. Again, the Governor had power in 
case of emergency to authorize necessary expenditure 
for the safety or tranquillity of the Province. 


PROVINCIAL LEGISLATURES UNDER THE CONSTITUTION 
Act or 1935 


Under the Constitution Act of 1935 the provincial 
"Legislatures consisted of the King, represented by the 
Governor, and one or two Chambers. 

Bombay, Madras, Bengal, the United Provinces, 
Bihar and Assam had two Chambers known as the 
Legislative Council and the Legislative Assembly.» The 
rest of the Provinces—the Punjab, the Central Pro-. 
vinces and Berar, the North-West Frontier Province, 
Orissa and Sind —had a single Chamber called the 
Legislative Assembly. Before 1937 all the Provinces 
had only one Chamber. The second Chamber was 
created to provide a check on hasty and rash legisla- 
tion and to secure the representation of vested interests. 
Indian public opinion was against the creation of a 
second Chamber in the Provinces. 

The Legislative Assemblies of the Provinces were 
composed as follows :—Madras, 215 members; Bombay, 


° 
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175% Bengal, 250; the United 
Provinces, 228; the Punjab, 175; 
Bihar, 152; the Central Provinces, 112; Assam, 108; 
the North-West Frontier Province, 50; Orissa, 60; 
and Sind, 60. ip de T | i 
The members of the Assembly were elected. The 
electorate in every Province were divided into different 
communities and interests. The total number of seats 
in all the provincial Legislatures was 1,535, of which 
Hindus had 808, including 151 reserved for the sche- 
» duled caste, Mohammedans had 482, and women 
had 41. 

The composition of the Legislative Council in the six 
Provinces was as follows:—Madras, 54 to 56 mem- 
COMPOSITION or THE bers; Bombay, 29 to 30; Bengal, 
Lncistarive Соочопѕ. 69 to 65; the United Provinces, 
58 to 60; Bihar, 29 to 30; and: Assam, 21 to 22. 

The Assembly, unless dissolved sooner, continued 
for five^years, The Council was a permanent body, 
One-third of its members retiring every third year. 
Both Chambers had to hold annual session. The 
Governor had the right to summon either Chamber or 
both,: prorogue them or dissolve the Assembly. He 
could address the Legislative Assembly or both Cham- 
bers and for that purpose require the attendance of the 
members, and could send to them a message on pend- 
ing Bills or other matters. The Chamber had to con- 
sider the matter referred to in the message without 
delay. Ministers and the Advocate-General had the 
right to speak in the Chamber or Chambers or in the 
joint sitting and take part in the proceedings, but could 
vote only if elected or nominated a member. Each 
Chamber elected its Speaker and Deputy Speaker from 
amongst its members. He could be removed only by 


Composrrion. | 
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a vote of the majority of all members on fourteen days’ 
notice. Оп the dissolution of the Chamber, the 
Speaker did not Vacate his office until immediately 
„before the first meeting of the new Assembly. The 
salaries of the Speaker and the President ‘were fixed by 
the Governor. All questions in the Chamber or in the 
joint sitting of the two Chambers were determined by 
the majority of votes of the members present and 
» voting, other than the presiding officer, who had only a 


casting vote. The quorum was of one-sixth of the 


members. 
Members were British subjects or rulers of States or 


subjects of the federated States. Every member had to 
MEMBERS OF THE take an oath or affirmation of 
LEGISLATURE. loyalty or allegiance to the King 
before ће took his seat. А member could. resign 
his seat. No person could be a member of both 
; Chambers. Ifa person was chosen by both Chambers 
he was to resign from one. No person was to bé a mem- 
ber of the Federal as well as of the Provincial Legisla- . 
ture. The seat of a member became vacant after he 
resigned itor became subject to any of the prescribed 
Gisqualifications. The disqualifications were, (1) hold- 
ing of any office of profit under the Crown, (9) ung: 
soundness of mind declared by а competent court, 
(3) undischarged bankruptcy; (4) conviction of offence - 
in connection with elections, (5) conviction in British 
India or a federated State of an offence punished 
by transportation or imprisonment of not less than two 
years, unless five years had elapsed since release, and 


(6) failure in certain cases to return electoral expenses. 


If a disqualified person sat and voted he had to pay a 


penalty of Rs. 500 a day w 
debt due to the Province 


hich was recoverable as a -` 
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The privileges of the members were similar to those 
enjoyed by the members of the Central Legislature. 

The Provincial Legislature regulated its own proce- 
dure and business. The Governor in his discretion, 
after consultation with the Speaker, tnade rules relating 
the procedure and conduct of business, in matters 
arising out of or affecting any of his special responsi- 
bilities. He made rules for securing the timely com- 
pletion ef financial business and other matters. АП 
proceedings in the Provincial Legislature. were in 
‘English, but the rules permitted persons unacquainted 
or insufficiently acquainted with the English language 
to use another language, 

A Bill normally required the assent of both Cham- 
bers to become law. It was, except in case of a Finan- 
cial Bill, to originate in either 
Chamber. The rest of the legis- 
lative procedure was on the same lines as that which 
was in operation in the Central Legislature. 

As regards financial matters the Governor was re- 
quired to lay before the Legislature the annual finan- 
cial statement of the- estimated. 
receipts and expenditure, showing 
separately the sums charged on the revenues of the 
Province, and also the sums required to mect other 
‘expenditure proposed to be made from the provincial 
revenues. Expenditure necessary for the discharge 
of the Governor’s special responsibility was also 
distinctly indicated. 

The items of provincial expenditure were of two 
kinds: (1) non-votable and (2) votable. The non- 
votable items were (1) Governor's salary and allow- 
ances, (2) debt charges, (3) salaries and allowances 
of Ministers, Advocate-General and Judges of the 


LEGISLATIVE PROCEDURE. 


FINANCIAL PROCEDURE. 
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High Court, (4) expenditure for excluded areas, :(5) 
sums necgssary’ to satisfy any judgment, decree or 
award of court, (6) any other expenditure charged by 
the Act. It was open to either Chamber to discuss 
?but not to, vote these non-votable itemis. All other 
items of expenditure werg votable and were submitted 
in the form of demands for grants recommended by the 
Governor. The Governor alone had the right to pro- 
„pose expenditure or an increase in the expenditure or 
taxation. In the case of disagreement between the 
two Chambers, a joint sitting decided the question. 
The Governor authenticated a schedule specifying the 
grants made by the Chambers, and it constituted the 
authority for expenditure for the year. | The Governor 
alone had the initiative in recommending a Bill as re- 
gards taxation and financial matters. Such a Bill 
could not be introduced in the Legislative Council. 
No Bill, if it involved expenditure, could be passed by 
the Legislature’ without the Governor's recornmenda- 


tions. 


Power or THE GOVERNOR TO PROMULGATE 
OnnDINANOES 

ithe Governor was given emergency powers |; те 
gards legislation. Не might, at the instance of his 


Ministers, when the Legislature was not in session, if 
Satisfied that circumstances existed which required 
an ordinance. He was not, 


i i tion, issue ә 3 
mmediate action, or-General's sanction, to issue ап 


itl Govern à : 
EARN as a Bill could only be introduced with 
the latter's sanction or which was to bereserved. The 
ordi had the force and effect as an Act of Legisla- 
апо? а before the Legislature when it 


to be laid bet à 
E. Ks Ded only for six weeks unless disapproved 
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о 
earlier by resolution of the Chamber or Chambers. 
It could be disallowed by the King. 1 could be with- 
drawn at any time by thé Governór. 

The Governor might also under similar circum- 
stances, in nfattérs involving his discretion or indivi- 
dual judgment, issue an ordinance having a duration 
ofsix months. It could have been extended for a fur- 
ther period of six months. This power of issuing an 
ordinance was to be used with the concurrence of the, 
Governor-General except in emergency. , 


GovERNOR's Аст 


The Governor, with the concurrence of the Gover- 
nor-General, might, if he considered that for the dis- 
charge of his functions which were in his discretion or 


judgment provision by legislation was necessary, issue | 


permanent Acts known as Governor’s Acts either forth- 
with or after considering the views of the Legislature. 


Every Governor’s Act was to be communicated forth- 
with.through the Governor-General to the Secretary 


of State and was to be laid before Parliament. 


PROVISION IN Case OF FAILURE OF CONSTITUTIONAL 
MACHINERY 


сь 


The Governor was given special powers in case of 
failure of constitutional machinery. If he was satis- 
fied that a situation had arisen in which the government 
of a Province could not be carried on under the Act, 
he might in his discretion, with the concurrence of the 
Governor-General. issue a Proclamation, assuming to 
himself all powers or any powers exercisable by any 
provincial body or authority. To give effect to it he 
might modify the Act as far as it affected any provin- 
cial body or authority except the powers vested in and 


` organized parties and an effective о 
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exercisable by the High Court. Any such procla- 
mation coyld be revoked or varied by subsequent pro- 
clamation. It was?to be communicated forthwith to 
the Secretary of State and was to be laid before both 
Houses of Parliament. It ceased to operate after six 
months, unless both Houses of Parliament approved its 
continuancé. Laws made by the Governor under pro- 
clamation had effect for two years after their expiry 
subject to repeal or amendment by the appropriate 
Legislature. 

The working of the Provincial Legislatures under ^ 


the Constitution Act of 1935 was not satisfactory. 
were boycotted by the Con- 


Firstly, the Legislatures v 
gress Party for some years, hence they were never given 
the absence of well- 


à proper chance. Secondly, 
pposition in the 


m an alternative Government 
king of the Provincial Legis- 
f the responsible Govern- 


Legislatures ready to for 
hindered the effective wor 
lature and consequently 0 
ment. 


CHAPTER VI 
EVOLUTION OF PROVINCIAL AUTONOMY 


(i) In LEGISLATION 


Up to 1833 the Presidencies of Bengal, Madras and 
Bombay made their own rules and regulations for the 
areas under their jurisdiction, and the control 
exercised by the Governor-General and the Coun- 
cil of Bengal over the Presidencies of Madras and 
Bombay was limited to transactions with Indian 
potentates and questions affecting war and peace. 
For the ordinary internal administration of the Pre- 
sidencies of Madras and Bombay, and for the making 
of laws for these areas the Governor-General of Bengal 
had previous to 1833 no responsibility. Іп other words, 
for purposes of legislation the Presidencies of Madras 
and Bombay were autonomous. By the Charter 
Act of 1833 the Governor-General of Bengai became 
the Governor-General of India, and the Government 
for the first time became the Government of India. Its 
authority became co-extensive with the area of British 
possessions in India. The independent legislative 
powers formerly exercised by the Governments of 
Madras and Bombay were taken away. In other 
words, it established a legislative centralization. Bet- 
ween 1833 and 1861 the Presidencies of Madras and 
Bombay had no power to make laws, and whatever 
laws they wanted were suggested by them and they 
were enacted by the Governor-General in Council 
acting as the Legislature of India. The Indian Coun- 
cils Act of 1861 restored Provincial Legislative Coun- 

80 
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cils, which were authorized' to make laws for their 
Provinces subject'to the overriding power of the Central ° 
Legislature. The Provincial Legislatures from 1861 
to 1919 were mere agents of the Central Government 
“Тһе entire 


both in exeeutive and legislative matters. ’ 
governing system was in „theory one and. indivisible. 
The rigour of the logical application of that conception 
to administrative practice had gradually been miti- 
gated by the wide delegation of powers and: by the 
customary. abstention from interfering with the agents 
of administration. In short up to 1919, from the 
administrative, financial and legislative point of view, 
‘the concentration of authority at the Centre was a 
cardinal feature of the Constitution of India. З 

Up to 1919 the Government of India was essen- 
tially a*unitary government with concentration af 
authority at the Centre. Every Provincial Govern- 
Ment was under a statutory obligation to obey the 
Orders of the Governor-General in Council and was 
under his superintendence, direction and control in 
all matters relating to the government of his Province; 
and the Central Legislature was supreme over all 
'pessons and matters in British India. The objéct of 
the Government of India Act 1919 was to introdace, 
Provincial autonomy, and this was achieved -by 


relaxing the control of the Gentre over the Provinces 
in matters of legislation, administration and finance. 
"The Government of India Act 1919 did not by any spe- 

hose relations, but it added a 


cific enactment alter t d 
ovided that statutory rules might 


new section which pr ] ory rt : 
be made (a) for the classification of subjects 1n relation 
to the functions of Government as Central and Pro- 
vincial subjects, for the purpose of distinguishing the 
functions of local government and local legislatures 
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fróm the functions of the'Governor-General in Council 
and the Indian Legislature, (b) for the devolution of 
avthority in respect of Provincial subjects to local 
governments, and (c) for the allocation of revenues or 
other moneys to those governments. These rules were 
to'be made by the Governcr-General in Council with 
the sanction of the Secretary of State in Council and 
were not subject to repeal, or alteration by the Indian 
Legislature or by any local legislature. It was thus 
that the Devolution Rules of 1919 came inte existence. 
They gave to the Provinces for the first time a quasi- 
independence of the Centre by allotting to them 
sources of revenue of their own and assigning them 
separate administrative and legislative spheres. Pro- 
vincial Legislatures were authorized to make laws for 
the subjects which were classified as provincial, but 
these laws were subject to the overriding power of the 
‚ Central Legislature. Thus, in matters of legislation, 
under the Act of 1919, the Provinces obtained distinct 
and separate powers of legislation with respect to sub- 
jects classified as provincial, but in exercising those 
powers they exercised the devolved authority and 
not their own authority. But it was a great step 
towards legislative autonomy. $ 
Under the Government of India Act 1935 the Pro- 
vinces became independent units deriving their autho- 
rity directly from the Crown, and they secured their 
own legislatures having exclusive authority within the 
Provinces in a precise and definite sphere, and in that 
exclusively provincial sphere broadly free from con- 
trol by the Central Governm.nt and the Central Legis- 
lature. This represented a fundamental departure 
from the scheme under the Act of 1919. Under the 
Act of 1919 the Provincial Governments exercised 
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devolved authority from the*Government of India апа 
not indepandent’authority. Under the Act of 1935 the 
Provinces exerciséd independent authority derived 
directly from the Crown, and thus they enjoyed legis- 
lative autonomy. ° The evolution of legislative auto- 
поту of the Provinces became complete under the 
Constitution Act of 1935 when they became units of 
the Indian federation. 6 

The evolution of legislative autonomy of zhe Pro- 
vinces has two aspects. Firstly, the Legislature was 
. only an extension of the Executive Council and as such ° 
was directly and effectively under the control of the 
Executive. With the differentiation of functions the 
control of the Executive over the Legislature in the 
legislative field was progressively diminished, and by 
1919 the whole legislative work was done by the Legis- 
lature, of course under the initiative and guidance of 
.the Executive. Secondly, till 1919 the powers of the 
Provincial Legislatures to enact laws for the Provinces 
were exercised by the Provincial Legislatures not in 
their own right but as mere agents of the Centre. The 
devolved authority of the Provincial Legislatures 
became an independent authority in the prescribed 
field of the provincial sphere under the Act of 1919. 
and in the whole provincial sphere under the Consti- 


tution Act of 1935. 


(ii) In FINANCE 

The East India Company, working on commercial 
principles, kept full control of all revenues and expen- 
diture in their own hards. Till 1858, there was a 
highly centralized system of government, under which 
the Governor-General in Council retained complete 
control over financial resources as well as expenditure. 
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Though there was a complete reorganization of the 
finances of british India after the transfer of govern- 
ment from the Company to the Crown in 1858, no in- 
novation was made in this respect. The Provincial 
Governments remained merely agents of the Central’ 
Government for collecting revenues, and, they could 
not incur any expenditure, however trivial, without 
the formal orders of the Government of India. In 
short, in 1861 there was complete, thorough and effec- . 
tive financial centralization. 

The financial history of the next sixty years is very 
largely a history of the growth of the financial autho- 
rity of the Provincial Governments by a gradual process 
of devolution of powers to them from the Central 
Government. h 

James Wilson, who was appointed the Finance 
Member of the Government of India in 1859, found a 
deficit in the Indian budget. Hence his first task was , 
to restore financial equilibrium. The financial strin- 
gency rendered any relaxation of central control over 
provincial revenues and expenditure impracticable: 
The centralized system had three defects: (1) the dis- 
tribution of the public income among the Ргоуіпсіс1 
Governments every year degenerated into something 
like a scramble in which the most violent had the ad- 
vantage, (2) as local economy brought no local advan- 
tage, the stimulus to avoid waste was reduced to a mini- 
mum, (3) as no local growth of income led to local 
means of improvement, the interest in developing the 
public revenues was also brought down to the 
lowest level. То remove some of these defects Lord 
Mayo’s Government in 1870 took the first important 
step towards financial decentralization. An attempt 
was made to make the Provincial Governments res- 
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ponsible for the management of their own Provinces. 
Each Ргоуіпсіар Government was given a fixed grant 
for the upkeep of definite services such as police, jails, 
education and the medical services, with powers, 
“subject to certaineconditions, to allocate*as it thought 
best and also to providg for additional expenditure 
by the exercise of economy, and, if necessary, by raising 
local taxes. The Government of India retained all 
„(һе residuary revenues for its own needs. А 

This limited measure proved markedly successful 
and provided the justification for a further step taken: 
during the time of Lord Lytton. In 1877, important 
heads of revenue such as stamp duties, alcoholic excise 
and income tax collected in the Provinces were pro- 
vincialized, while the responsibility of the Provinces in 
regard to expenditure was extended to the departments 
of land revenue, general administration and law and 
however, from the Centre con- 


tinued, and in the case of two Provinces a definite 


proportion of land revenue was assigned in lieu of a 
fixed sum. For the first time there was the classifica- 
tion of revenue heads into central, provincial and divi- 
ded. The growing needs of other Provinces were met 
by treating land revenue as one of the divided heads. 
Settlements on these lines were made with the Pro- 
vinces for five years in 1882 and were renewed in 1887, 
1892 and 1897. 2 

In 1904, these settlements were made quasi- 
permanent. The revenues assigned to the Provinces 
were definitely fixed and were not subject to alteration 
by the Gentral Government save in case of extreme 
necessity. The Decentralization Commission considered 
the question but did not propose any changes. Іп 1911 
Lord Hardinge’s Government made the settlement per- 
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menent. The fixed assignments to Provinces were 
reduced and the provincial shares of growing revenues 
were increased. Тһе interventious of the Central 
Government in the preparation of the provincial bud- 
gets were curtailed. In distributing-these revenues the 
needs of the respective Provinces were taken into con- 
sideration, but it has been rightly pointed out that in 
practice that Province came off best which was able to 
exercise the greatest pressure at Delhi or Simla. " 

To summarize the position before the Reforms of 
1919: the revenue heads were classified as Central, 
Provincial, and divided. Customs, salt, opium, rail- 
Ways, posts and telegraphs, mint and tributes from 
native princes were Central heads. Registration, police, 
education, law and justice, medical relief, minor irri- 
gation, provincial civil works, were provinciai heads. 
Land revenue, excise, income tax, stamps, forests and 
major irrigation were divided heads. Receipts Кот, 
the first went to the Central Government, from the 
Second to the Provincial Governinents, whilst those 
from the third were shared equally by the Central and 
the Provincial Governments. The Central Govern- 
ment was responsible for central expenditure and the 
Provincial Governments for provincial expenditure. 
The Provincial Governments had no independent 
power of taxation or of borrowing and there was a 
strict Central budgetary control over them. 

The Montagu-Chelmsford Report is an impor- 
tant document in the history of financial devolution 
ЕЕ ERE in India. After reviewing the 
UNDER THE Act or 1919. financial, system then existing 

the joint authors pointed out how 
seriously it operated as an obstacle to provincial en- 
franchisement. 


d» 


'adopted. ‘Such contrib 
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They laid down that financial devolution was a 
condition precedent to the introduction of a measure 
of responsibility ia the Provinces. With this object 
they formulated a new basis of financial settlement 
sto suit a wide measure of administrative end legislative 
devolution. The scheme was based on the abolition 
of divided heads and on the securing of independent 
sources of revenue to the Centre and Provinces to 
‘meet their respective obligations. A clear-cut division 
‘of the revenue heads was made. Of the divided heads, 
income tax was made Central, whilst stamps меге, 
classified as general and judicial, the former being 
made Central and the latter Provincial. This redistri- 
bution of the sources of revenue resulted in a deficit of 
ten crores in the Central budget. Hence, as a transi- 
о maintain the existing relative finan- 
he Centre and the Provinces, a system 
om each Province to the Centre was 
utions were fixed on the esti- 


mated provincial surpluses resulting from the redistri- 
bution óf the heads of revenue. To enlarge the taxing 
power of the Provincial Governments certain subjects of 
taxation were scheduled as reserved for the Provinces. 
A committee under Lord Meston was appointed 


to fix the contributions from the Provinces and to 
1 consider the claim of Bombay to 


Мезтон AWARD a share of the proceeds of income 
e contribution for each 
s the Meston Award. 
ted the contributions 
mended their total 
On the grounds of 
e share in the, 


tional measure t 
cial positions of t 
of contribution fr 


tax. The Committee fixed th 
Province. This was known à 
The Joint Select Committee accep 
fixed by the Award and recom: 
extinction within а few years- 

policy, Provinces were to be gyen som 
increase of the revenue from income tax. 


88 SYSTEM OF GOVERNMENT 


Hence under the Act pf 1919 the most important 
sources of provincial revenues were, (1) receipts from 
irrigation, land revenue; forests, oxcise on alcoholic 
liquors and narcotics, stamps and minerals, (2) a share 
in the growth of revenue derived from income tax in 
the Province so far as that growth is attributable to an 
increase in the amount of income assessed; (3) the pro- 
ceeds of any taxes which may lawfully be imposed for 
provincial purposes. The Provincial Legislature 
was empowered to impose a new tax if it was included 
in the schedule. The sources of revenue of the Central 
Government were not specified as such in the Act, but 
the heads classified as Central included customs, income 
tax, post and telegraphs, railways, the cultivation of 
opium and its sale for export, mint and tributes from 
native princes. “ 

"The residuary power of taxation remained with the 
Central Government. 


The Provincial Governments were for the first 


time empowered to borrow loans for certain purposes 
and on certain conditions. The provincial accounts 
were separated and the budgetary control of the Cen- 
tral Government was relaxed. 

"The distribution of resources made under the Act of 
1919 proved inadequate to meet the requirements 
of the Provinces. The matter was carefully investi- 
gated by Mr. W. T. Layton (afterwards Lord Layton), 
who acted as financial adviser to the Simon Commis- 
sion. The Constitution Act of 1935 embodied a scheme 
of distribution of financial resources with a view to 
meeting the requirements both of the Provinces as well 
as the Centre. Under that scheme the Provinces and 
the Centre were, to a very large extent, given separate 
and independent sources of revenue, in conformity with 
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the principle of Federal finance. The Provinces. 
were given a certain share of income tax. Under 
the Constitution Act of 1935,*the States had separate- 
` sources of revenue and they were also entitled to a share- 
in income tax and certain grants from "ће Centre. 
In matters of finance the States were not entirely іп- 
dependent of the Centre. 


b 
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CHAPTER УП 4 t 
GROWTH OF OTHER INSTITUTIONS 


DEVELOPMENT OF THE JUDICIARY 


The early Charters of the Company conferred 
judicial authority upon the Governor and Coun- 
cil of the several factories for 
the trial of persons belonging 
to the Company and living under them. In 1726 
a Mayor’s Court was established for this purpose 
at each of the three Presidencies of Calcutta, Ma- 
dras and Bombay, with the right of appeal to the 
Governor in Council and in certain cases to the 
King in Council. The Governor in Council also 
constituted courts for the trial of all offences except 
high treason, There were, side by side with these, native 
courts. The native system of government was based 
upon the union of all authority, judicial, fiscal and 
military, in the same hands. At the head was the 
Nawab—Deputy of the Delhi Emperor who was both a 
„Diwan and a Nizam. As Diwan he collected the reve- 
‘nue and superintended the administration of civil 
justice. As Nizam he exercised criminal’ jurisdic- 
tion and controlled the police. Under the Nawab, 
the zamindars exercised civil and criminal jurisdiction. 
The criminal law administered was the Mohammedan 
law. The civil law was Hindu or Monammedan as the 
case required. With the acquisition of divani from the 
Mogul Emperor in 1765, Clive introduced a dual 
system. The Nawab of Bengal continued to adminis- 
ter criminal justice in accordance with the Mohamme- 
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dan law. The administration of civil justice and the 
collection pf revenue were undertaken by the Com- 
pany but were still ¢arried out by Indian judges. This 
‘dual system proved a miserable failure. In 1771, the 
Company "stood ferth as Diwan,” and Warren Has- 
tings, who was appointed Governor of Bengal, devised a 
scheme which placed the entire administration of 
justice as well as the collection of revenues under the 
supervision of English „о сегѕ. Each district was 
placed in charge of a Collector assisted by a native 


Diwan. , The Collector and the Diwan constituted a ^ 


court of civil justice called the Diwani Adalat, from 
which an appeal lay to the Sadar Diwani Adalat at 
Calcutta, composed of the Governor іп Council, also 
assisted by native officers. A criminal court of Foz- 
dari Adalat was likewise established for each district, 
consisting of a Kazi, a mufti and two moulvis 
with whom the Collector sat simply to watch the pro- 
ceedings, From this court an appeal lay to the Sadar 
Nizamat Adalat. This court was also under the super- 
vision of'the Governor in Council. . 
The Regulating Act, 1773, which conferred legisla- 


tive authority on the Governor-General in Coancil, ' 


also constituted a Supreme Court of Judicature: in, 
Bengal, composed of a Chief Justice and four puisne 
judges, all nominated by the Crown. It was intended 
general supervisor. of justice throughout 
e vague nature of its powers led imme- 
lties with the executive authority of 


to become the 
Bengal, but th 
vacan, in Council and the native reve- 
nue officers. The dispute, was settled by Parliament by 
an Amending Act which declared among other things 
that the Supreme Court had no jurisdiction over the 


‘Governor-General in his public capacity. , 


a 
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In 1774 the Collectors were withdrawn and native 
Amils were appointed in their place for the adminis- 
tration of civil justice, the superintendence of revenues 
being entrusted first to provincial courts апа after- 
wards to a Committee of Revenues. 1n.1780 sixteen 
courts of Divani Adalat were created, each under the 
charge of a covenanted civilian styled the Superinten- 
dent. In 1781 the provincial courts of the Company 
received express recognition from Parliament. The 
Governor-General in Council was constituted the high- 
est court of appeal with an ultimate appeal to the King 
in Council in cases exceeding £5,000/- in value. 

Lord Cornwallis introduced considerable changes 
in the judicial system. In 1790 the Sadar Nizamat 
REFORMS or Lorp Adalat was reconstituted so as 
CORNWALDIS: to consist of the Governor-General 
in Council, together with the Kazi and two muftis. 
In 1793 ordináry criminal jurisdiction. was entrusted 
to four courts of circuit, each composed of two 
or three covenanted civilians with native asses- 
sors. “Ав regards civil justice the duties of Collectors 
were separated from those of the magistrates. Twenty- 
six civil judges were appointed, each with a Hindu ard 

,Mchammedan assessor. From them appeals lay to 
four. provincial courts, which were identical with four 
courts of circuit, and finally to the Sadar Divani Adalat, 
consisting of the Governor-General in Council. These 
civil judges were also constituted magistrates to hold 
preliminary inquiries in important criminal cases. 

Under Marquis Wellesley the two appellate courts, 
Sadar Nizamat Adalat and Sadar Divani Adalat, were 
reconstituted. Instead’ of consisting of the Governor 
General in Council they were composed of three or 
more judges selected.from the covenanted service, and 
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thus they remained until merged in the High Courts in 
1862. Ths ordinary courts of justice were’ constituted 
in their present form by Lord William Bentinck. The 
provincial courts of appeal in civil cases were abolished. 
Full crimina? jurisdiction was conferred upon the civil 
. district judges, and the magisterial authority formerly 
exercised by the civil judges was transferred to the 
Collectors, thus combining the executive and judicial 
functions in one person, à system which continues to 
this day. Гога Cornwallis established inferior civil 
courts of native Commissioners outside the Presidency ` 
towns with graded jurisdiction. Lord William Ben- 
tinck instituted a new class known as Principal Sadar 
Amils, who, subsequently came to be known as Subor- 
dinate Judges. 

In 1862 the Indian High Courts Act was passed. It 
established High Courts at Calcutta, Madras and 
Tne Inpran HicH Bombay in which the Supreme 
Courts Acr oF 1862. Courts as well as the Sadar Divani 
Adalat and the Sadar Nizamat Adalat were merged. 
Under the same Act a High Court was established 
at Allahabad in 1866. Under the Indian High 
Courts Act of 1911, High Courts were constitutéd at 
Patna and Lahore. А chief court was established*in 
the Central Provinces, the North-West Frontier Pro- 
vince and Sind. Thus the whole of British India 
before the Act of 1935 was under the jurisdiction of 
either Chartered High Courts or other courts with more 
or less similar powers: There was no supreme ог сеп- 
tral court for the whole of British India. A High 
Court or a similar court was the supreme judicial 
tribunal in a Province, from which in certain cases ulti- 
mate appeals lay to the Privy Council in London. 
The inferior courts in all Provinces were» organized 
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mostly on the lines laid down in the time of Lord Wil- 
liam Bentinck. 


SuPARATION OF JUDICIAL AND EXECUTIVE FUNCTIONS 
AND POWERS 


> There is no question of separating executive func- 
tions from civil judicia] functions. In all States, all 
civil suits are tzied by judicial officers who have no 
direct connection with the executive or the police 
work of the country, The same is true of important 
criminal trials in the superior criminal courts: the 
High Courts, the Chief Courts, the Courts of Judicial 
Commissioners and Courts of Sessions, presided over 
by judicial officers who have no executive authority. 
But minor criminal cases are stil! tried in all States by 
officers who exercise executive and revenue functions. 

The District Officer, the Assistant or Deputy Collec- 
tor and the Mamlatdar are both executive and judicial 
officials—revenue collectors and magistrates. Shortly 
after the grant of divami in 1765, Warren Hastings 
placed the collection of revenue and the administration 
of justice in the hands of one officer, the Collector. 
Lord*Cornwallis separated these two functions, but they 

‚меге again combined in one person by Lord William 
Bentinck, and this system had been continued with 
some modifications till today. 

This union of executive and judicial functions in the 
person of the Collector and his subordinate magis- 
tracy is an anomaly to which strong objection is taken 
by Indian public opinion. Itis regarded as a violation 
of the elementary principle of common law that the 
prosecutor should not also be a judge. Concentration 
of power is undoubtedly dangerous to liberty, and all 
will agree that a man who is trying a criminal should 
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„existing system. Even th 
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try him in a purely judicial*spirit and should not be 
influenced, by anxiety as to promotion ої prospects. 
"The reasonableness'of this demand is admitted by the 
Government, but it is pointed out that there is a side of 
magisterial work which may be regarded as preven- 
tive rather than punitive, апа that this is of great im- 
portance in India, where crime is unfortunately rife 
and where breaches of the peace may arise at any time. 
Under these circumstances the head of the district ad- 
ministration should be sufficiently well armed to be 
able to deal effectively with the danger of upheaval * 
and outbreak. No doubt it is difficult to draw a pre- 
cise line between what is preventive justice and what: 
is purely judicial work. It is urged that such a зерага- 
tion will result in lowering the prestige and authority 
of the District Officer and that it will lead to an in- 
crease in expenditure. It is difficult to defend the 
e Government has conceded 
that with the improvement of the finances such a sepa- 
ration of executive and judicial functions is to be 
effected as soon as possible. This reform is very neces- 
sary and should be carried out promptly in the interest 
05 justice as well as efficiency of administration. ^ One 
of the Directive Principles of the Constitution is that, 
“The State shall take steps to separate the judiciary 
from the executive in the public services of the State.” 
Acting upon this directive, some States have already 
transferred the judicial functions hitherto exercised by 


the executive officers to judicial officers. 


GnowrH or THE SERVICES 

The Indian Civil Service was derived from the staff 
of merchants, factors and writers employed by the East. 
India Company when it was a purely commercial 
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:bedy. For some time after the Company acquired 
political power, the administration “was left in the 
hands of the native subordinates. “In 1722 the Com- 
‘pany began to take the administration into its own 
hands. Between 1790 and 1793 ail branches of the 
public service manned by, European officers were 
placed on a clear and permanent basis by Lord Corn- 
wallis, who created the “Соуепапіса Service." All 
«civil pozts were reserved for this service. Promotion 
was regulated by seniority. A college was.set up at 
Calcutta for the training of junior civilians in law and 
oriental languages. In 1806 Haileybury College was 
established to train the members before they joined 
the service. Admission was by nomination by the 
Court of Directors. In 1853 the principle of regulating 
admission to the College by open competition’ was laid 
down. On the transfer of the Government to the 
Crown in 1858, the principle of open competition was 
reaffirmed. 

It was enacted іп 1833 that “Мо native of the 
said territories nor any natural born subject of His 
Majesty resident therein shall by reason enly of his 
religión, place of birth, descent, colour, or any of thess, 
be disabled from holding any place, office or employ- 
ment under the said (East India) Company." In spite of 
this. provision, up to 1870 only one native of India had 
successfully competed for the Covenanted Service. 
Owing to social, religious and financial difficulties it 
was not possible for Indians to go to England to com- 
pete for the service. Hence in 1870 it was provided 
by an Act that natives of India of proved merit and abi- 
lity might be employed in the Civil Service without 
:going through the competitive examination in London. 
One or two appointments only, and those in the judi- 
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cial branch of the service, Were made under 4 "s 
subject was reconsidered in 1879, and fresh Provision 
was made under which the recruitment by this means 
could extend up to one-fifth of the total number of 
Civilians appointed in the year. These appointments 
were generally to be confined to young men of good 
family and social position, possessed of fair abilities and 
education. For some years a few persons were re- 
cruited from this source: But the experiment proved 
a failure, as men who combined high social position | 
with the requisite intellectual and educational qualifi- 
cations could not be found. Owing to the failure of 
this experiment the Government, with the object of 
devising a scheme to do justice to the claims of natives 
of India to higher employment in the public service, 
арроіпіей a Commission which submitted its report in 
1887. On the advice of this Commission, the Civil 


Service was divided into three branches, the Indian 


Civil Service, the Provincial Civil Service and the 
Subordinate Civil Service, the first being entirely re- 
cruited in England by competitive examinations. 
The Civil Service in India came under a detailed 
review in 1912 by the Royal Commission on Public 
Services of which Lord Islington” 
ШЕ aN TON бош was Chairman. It submitted its 
E Report in 1915. The Commis- 
sion devoted itself mainly to exploring the possibilities 
of employment of the conditions ofservice. Owing to 
the war, the consideration of its prososals was deferred 
and the Report was not published till June 26, 1917. 
Before it could be considered the facts on which it was 
based had materially altered. On August 20, 1917, 
the Secretary of State announced in the House of 
Commons that the policy of His Majesty's Govern- 
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ment towards India was, among other things, that of 
the increasing association of Indians in every branch 
of the administration. During the war the cost of 
living had gone up, a factor not taken into considera- 
tion by the Commission in the rates of pay pro- 
posed. Hence the orders passed on the recommenda- 
tions of the Commission in 1919-20 suffered inevitably 
from having beem based on an investigation which sub- 
sequent «vents had rendered obsolete. 

The Montagu-Chelmsford Report reviewed the 
services and in a masterly manner explained their 
position under the reforms. The authors of the 
Report pointed out that recruitment in England was 
not adequate to supply a sufficiency of Indian candi- 
dates, hence the system should be supplemented by 
fixing a definite percentage of recruitment to Le made 
in India. The Report laid stress on Indianization, 
improvement in the conditions of the European mem- 
bers, and statutory protection of the services. The 
members of the services were perturbed at the intro- 
duction of the reforms, and demanded safeguards. 
Tt was recommended that the members of the All- 
India Services, with a few exceptions, might be allowed 
to retire before they completed the service ordinarily 
required for a retiring pension, and in this case 
they were to receive a pension proportionate to 
their actual service. After the inauguration of the 
reforms and the new policy, the relations between 
the political classes and the services, instead of 
being improved were markedly worsened. Persistent 
criticisms of the bodies in the, Legislatures had a dis- 
couraging effect on bodies accustomed to a traditional 
respect. Other factors aggravated the trouble. The 
Хоп-со-орегабоп Movement of 1920-22 involved the 
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officers and their families іш general disrespect -and 
суеп in sgrious danger. Moreover. their financial 
position, owing to?a great rise in prices, was at 
the time a source of great anxiety to them. Hence, 
pursuant to.the recommendation of the Montagu- 
Chelmsford Report, for those officers in the ser- 
vice to whom the new conditions were so repug- 
nant that they preferred to retire, a scheme was adopted 
under which All-India officers selected for appointment 
before January 1, 1920, and not permanently employed 
under the Government of India, were allowed to retire 
before they had completed the normal full service on a 
pension proportionate to their length ofservice. Under 
this scheme, 200 All-India service officers had retired 
by 1922, and by 1924 the number had risen to 345. 
By far the greater number of them were officers of ten, 
to twenty-five years’ service. This. exodus had a 
Secondary effect which was equally important. Re- 
Cruitment to the services in England was suspended 
during the war, and the tradition that India offered a 
Career for young Englishmen had hardly begun to 
revive when, it was confronted with the outspoken 
discontent of the services in India and the premature 
Tetirement of many officers. The sources of recruit- 
Ment in England had practically dried up. While this 
Was the situation within the services, Indian political 
Opinion was concentrated on two points: (1) The All- 
India services were at this time mainly European in 
Composition. Though the Preamble to the Act of 
1919 declared that “the increasing association ор 
Indians in every branch ОЁ Indian administration 

Was the policy of the Parliament, Indian opinion did 
not accept as adequate the rate of Indianization that 
had been established. (2) It was also contended by 
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some Indians that the recruitment and control of any 
service by the Secretary of State should cease alto- 
gether. These factors led to the appointment of the 
Royal Commission on the Superior Civil Services in 
India of which Lord Lee was Chairman. The Com- 
mission submitted its Report in 1924. Its recom- 
mendations have been accepted and acted upon by 
Government. , 

The -Lee Commission made recommendations as 
‘regards (1) Indian Civil Service, (2) Indian Police Ser- 
vice, (3) Indian Forest Service, (4) Indian Agricultural 
Services, (5) Indian Educational Service, (6) Indian 
Givil Service of Engineers, (7) Indian Veterinary 
Service and (8) Indian Medical Service (civil): The 
Commission recommended that as regards the Indian 
Civil Service, Indian Police Service and Indian 
Forest Service, and the Irrigation Branch of the 
Service of Engineers, the Secretary of State should 
continue to recruit for these services. The other ser- 
vices, from (5) to (8), operated mostly in the trans- 
ferred field. It was recommended that the recruit- 
ment of the first four services should be so, made as to 
achieve a proportion of fifty Europeans to fifty Indians 

within twenty years. The Commission laid down the 
percentages for various services. Recruitment for the 
services employed in the transferred field was handed 
over to the Provincial Governments, and no restriction 
was, placed upon them as to the source of their recruit- 
ment. The special privileges and emoluments of the 
European members of the service were safeguarded. 

'The Government of India Act of 1919 provided for 
the establishment of a Public Service Commission to 
discharge functions in regard to recruitment and con- 
trol of Public Services in India. Such a Commission 
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was appointed in 1925. Since 1922 a certain pro- 
portion of recruitment for the Indian Civil Service 
was made on the result of a competitive examination 
held in India. 5 : 

As recruitment was stopped during the First World 
War, certain persons were nominated to the Indian 
Civil Service. The recruitment in ,England to the 
Indian Civil Service was progressively decreased, and 
more persons were recruited for it in India. “Аб a re- 
sult of the partition of India, a large number of 
members of the services retired and the strength 
of the Indian Civil Service was depleted. The Cen- 
tral Public Service Commission as well as the Provin- 
cial Service Commissions recruited members of the 
Gentral Services and the Provincial Services. Е 

The Central Services were concerned with matters 
under the direct control of the Central Government. 
Apart from the Central Secretariat, the most impor- 
tant of these services are Railway Service, Indian 
Posts and Telegraphs Service, and the Customs Ser- 
vice. Till 1937 some of the posts in other services 
were filled by the Secretary of State. Now all inem- 
bers are appointed and controlled by the Govern- | 
ment of India. Recruitment is made by competitive - 
examination held by the Public Service Commission. 


Tur STATE SERVICES 

The State Services cover the whole field of civil ad- 
ministration. Appointments to these services are 
made by the State Governments from the list of | candi- 
dates supplied by the State Public Service Commissions. 
The terms of service, the grades and salaries are all 


well defined and ascertained. э 
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GROWTH or LOCAL SELF-GOVERNMENT 


, The earliest essays in municipal government in India 
were in the Presidency towns of Madras, Calcutta and 
Bombay. Ап order of the Court 
of Directors in 1687 enjoined the 
formation of a corporation com- 
posed of European and Indian members of the City of 
Madras. This corporation did not survive. Under the 
Regulating Act, 1773, the Governor-General nomina- 
ted the covenanted servants of the Company and other 
British inhabitants to be Justices of the Peace. They 
were empowered to appoint scavengers for the clean- 
sing of the streets of Calcutta, Madras and Bombay, 
to order the watching and repairing of the streets, to 
make assessments for these purposes and: to grant 
licences for the sale of spirituous liquors. After 
several intermediate Acts, the municipal constitu- 
tions of the three Presidency towns were entirely re- 
modelled by a series of Acts. In 1856, a body cor- 
porate was established in Presidency towns under the 
style of Municipal Commissioners, composed of three 
salatied members of whom one was to be presideit. 
Except in Bombay, all the Commissioners were ар- 
pointed by the Governor. In Bombay tho president 
alone was appointed by the Government while the 
two other Commissioners were appointed by the Jus- 
tices of the Peace. To these bodies large powers of 
assessing and collecting rates and of executing works of 
Conservancy and general improvement were entrusted. 
Up to 1860, the three Presidency towns had been 
substantially subject to a uniform system of municipal 
administration. But henceforth the system diverged 
in accordance with the provincial legislative indepen- 


BEGINNINGS OF Munici- 
PAL GOVERNMENT. 
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dence restored in 1861. The Calcutta Municipality 
was rem@delled*by the Bengal legislature’ in 1863 and 
again in 1876. The Bombay Municipality was re- 
modelled by the Bombay legislature in 1865 and again 
‘in 1872. The Madras Municipality was remodelled 
by the Madras legislature in 1867 and again 
in 1876. 

Outside the Presidency towns there was practically 
„по attempt at municipal legislation before 1842. An 
Act passed in that year for Bengal, which was practi- 
cally inoperative, was followed in 1850 by an Act 
applying to the whole of British India. Under this Act 
and subsequent Provincial Acts a large number of 
municipalities were formed in all Provinces. These 


Acts provided for the appointment of Commissioners to 
manage municipal affairs and authorized the levy, of 
various taxes. But in most Provinces the Commis- 
» Sioners were nominated, and from the point of view of 
self-government these Acts did not proceed far. ` It was 


only after 1870 that progress was made in self-govern- 
ў ment. Lord Mayo’s Government, 
Log» Mayo's Кезош- іп their Resolution of 1870 intro- 
том, 1870. * z f FE 
m ducing the system of provincia 
ecessity of taking further steps 
to bring local interest and supervision to bear on thé 
management of funds devoted to education, sanitation, 
medical charity and local public works. New Munici- 
pal Acts were passed for the various Provinces bet- 
ween 1871 and 1874, which, among other things, 
extended the eléctive principle, but only in the Central 
Provinces was popular representation generally and 
successfully introduced. AUT | 
The Resolution of Lord Ripon's Government in 
1881-82 is a very important landmark in, the growth 


finance, referred to the n 
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Ў of local self-government in India. 
EIN А al accordance with this, orders 
were issued which had the effect 

of greatly extending the principle of local self- 
government. The existing local committees were to 
be replaced by a system of Boards extending all over 
the country. The lowest administrative unit was to be 
small] enough to.secure local knowledge and interest 
on the part of each member: of the Board, and the, 
various minor Boards of the districts were to be under 
the control of a general District Board and to send 
delegates to the district council for the settlement of 
measures common to all. The non-official element was 
to preponderate, and the elective principle was to be 
recognized, while the resources and financial respon- 
sibilities of the Boards were to be increased by trans- 
ferring items of provincial revenue and expenditure. 
The R 
work of local self-government institutions specially to 
meet the needs of rural areas, the reduction of the 
official element in local bodies to not more than a 
third of the Whole, and the exercise of control from 
Without and not from within, a large measure cf 
financial decentralization, and the adoption of elec- 
tion as a means of constituting local bodies wherever 
possible. While insisting on a unity in aim, it favoured 
à variety in forms to suit divergent conditions. The 
Outcome was a series of Provincial Acts providing for 
‘the election of members of municipal bodies to the 
number of half or more in each case, and for the 
grant to many of them of the privilege of elect- 
ing their chairman or vice-chairman. Provinces pro- 
ceeded to develop on their own lines in accordance 
with local conditions, But despite the variety in 


esolution advocated the establishment of a net- . 


к 


ee 
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details, there was in all Provinces a, substantial 
agreement? as to the general line of the develop- 
ment of rural local self-government. In all rural 
boards taxpayers were empowered to elect a propor- 
tion of their members, and in some to elect their presi- 
dents. In the large majority of these the District Otfi- 
cer continued to be chairman in charge of the executive 
control till 1918, In spite of this Resolution, owing to 
the all-pervasive official control in practice, the inade- 
quacy of ¢financial resources and the general in- 
difference of the people, no real and substantial pro- 
gress was made in the art of local self-government: 


In the vast majority of districts, local government con- . 


tinued to be one of the many functions of the District 
Officer, No real attempt was made to inauguraté a 
separate 'system amenable to the vill of local inhabi- 
tants, In many towns the municipalities continued to 
"confine their activities to approving the decisions of the 
Official chairman; where the duties were entrusted to 
the vice-chairman he merely followed the instructions 
of the official. In the words of the Report of the 
„Simon Commission: “Іп effect, outside a few munici- 
Palities, there was in India nothing that we should 
recognize as local self-government of the British type, 
before the era of Reforms.” — ( ; 1 
After the ultimate aim of British rule in India was laid 


down inthe Declaration of August 20, 1917, the Execu- 
tive Government made substantial 


OP Ee DEM p efforts to arouse local institutions 

1 і from their slumber. In 1918, 
Lord Ghelmsford's Government issued an important 
Resolution whose basic principle was that Responsible 
institutions will not be stably rooted until they are broad- 


based and that the best school of political éducation is 
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the intelligent exercise of the vote and the efficient use 
of administrative power in the field of local self-govern- 
ment.” It affirmed that the general policy should be 
one of gradually removing all unnecessary control and 
differentiating between the spheres of action appro- 
priate for governmental and for local irstitutions. It 
formulated certain principles calculated to establish, 
wherever possible, complete popular control over local 
bodies.’ It suggested an elected majority in all local 
boards, the replacement of official chairmen by elected 
non-officials in municipalities and where possible in 
rural bodies, the lowering of the franchise to an extent 
to make constituencies really representative of (алы 
payers, and the representation of minorities by nomina- 
tion. The Decentralization Commission of 1908 had 
pointed out the advisability of fostering village govern- 
ment. The Government of India had laid down се 
tain guiding principles for the purpose, but no actior 
was taken. The Resolution of 1918 laid fresh emphasis 
on the advisability of developing the corporate life of 
the village as a step in the growth of self-governing 
Institutions by taking advantage of the existing bonds 
of common civic interest and common traditions. The 
immediate action taken on this Resolution was to 
relieve the District Officer of his duty as a chairman of 
the District Board in all Provinces except in the Punjab. 
The Montagu-Chelmsford Report recognized the 
defects of the system and stated that the educative prin- 
ciple was subordinated throughout to the desire for 
immediate results. It also insisted on the invaluable 
training which the exercise of local self-government 
affords to the citizens, The authors of the Report 
‚ша definite formula that there should be as 

Possrole complete popular control in local bodies 


^ "forms various Provincia 
franchise for the election 
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and the largest possible independence for them of-out- ` 


) 


side control. 5 
АП the institutions of local self-government in India 
derived new life from the introduction of the constitu- 
^ tional reforms. Under the Act 


Locat SELF-GOVERNMENT. . 
‘AFTER THE Rexonws or of 21918, local self-government 


1519; was transferred to Ministers who 
became responsible to the Legislatures for the develop- 


. ment of local bodies." In almost every Province the 


Legislature used its powers in the endeavour to make 
local bodies a more effective training-ground for 
larger and wider political responsibility. The general 
trend of these Acts was the same. Almost all aimed 
at lowering the franchise, increasing the elected, 
element to the extent of making it the immediate 
arbiter’ of policy in local affairs, and at passing 
executive direction into non-official hands and organiz- 
ing village self-government., In short, these Acts 
aimed at freeing these bodies from official control and 
making them responsible to a substantially enlarged 


electorate. ! 1 
In giving effect to the objective of the Montford Re- 
1 Governments widerfed the 


of the members for municipa- 
d made provision for liberal 


grants to them, but the expectations for the growth of 
self-government were not realized, as active civic sense 
amongst the citizens was absent and the funds avail- 
able for the work of these institutions, particularly in 


the rural areas’ were not adequate. 
3 rticularly in the work of 


After 1937 some prog=ess ра [ 
Village Panchayats was made, but it was not as much 
у the framers of the Constitution Act 


as was expected b 
of 1935. я 


lities and local bodies an 


à 


CHAPTER VIII 
THE INDIAN STATES ` 


Before August. 15, 1947, in its political structure 
India was divided into British India and Indian States. 


Thus politically there were two Indias. One was Bri- 


tish India, comprising Governors’ Provinces 2nd Chief 
Commissioners? Provinces covering about 820,000 
Square miles, or 60 per cent of the total area, with a 
Population of 260 millions, or 77 per cent of the total 
Population, and was under the sovereignty of the 
British Crown. The other India—Indian .India— 
comprised Indian States covering about 700,000 square 


miles, or 40 per cent of the total area, and a population | 


of 80 millions, or about 23 per cent of the total 
Population. It consisted of about 562 units which 
Were not British territories and whose subjects were 
not British subjects. They were ruled by ,hereditary 
princes or chiefs. These native States’ included 


which were only States in the sense that their territo- 

F n: g only of a few acres, did not 

orm part of British India. The important States 

enjoyed within their own territories all the principal 

attributes of Sovereignty, but their external relations 

were in the hands of the Paramount power (the British 
108 
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Crown). The sovereignty of others was of a more 
restricted, Кіпа,» over some the paramiunt power 
exercised, in varying degree, administrative control. 
The structure and the government of States pre- 
sented a large variety. As regards their constitutional 
development the Butler Committee stated: “Of all the 
108 Princes in class one, thirty have established Legisla- 
tive Councils, most of which are at present of a con- 


Sulting nature only. Forty have constituted High 


Courts more or less on British India models; thirty- 
four have separated executive from judiciary functions, 
fifty-six have a fixed Privy Purse, forty-six have started a 
regular civil list, fifty-four have bonus or provident 
fund schemes. Some of these reforms are still inchoate 
or are on paper and some are still backward, but the 
sense of responsibility to their subjects is spreading in 
all respects and growing year by year.” t 
Under the Constitution Act of 1935, provision was 
made for establishing a constitutional relationship 
between the British India Provinces and the Indian 
States. "^ The whole scheme of the Constitution relating 
to the accession of States to the Federation was based 


~n a definite legal and constitutional theory» The 


Constitution recognized and legalized what was <оп- 
Sidered to be the then existing constitutional and legal 
status of the States in relation to the British Crown 
and to British India. ) 

Іп the States the British Crown exercised рага- 
mountcy. Paramountcy or suzerainty denoted the 
relationship which existed between the Crown and the 
States. Its nature, scope and implications had never 
been accurately defined and its extent and application 
varied according to the exigencies of the time. 

The rulers of the native States did not accede to 
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the.Federation embodied in the Constitution Act of 
1935, and thüs no constitutional relationship. between 
British India and the Indian States was established. 
The governments of these native States before 
August 15, 1947, were autocratic. British India 
was,under the sovereignty of the British Crown, while 
the Indian States were under the suzerainty of the Bri- 
tish Crown. On August 15, 1947, British India became 
independent as a Dominion w:thin the British Com- 
monwealth of Nations with a right to sever that con- 
ection if she desired to do so. The suzerainty or para- 
mountcy of the British Crown over the Indian States 
lapsed on that date, and these States became indepen- 
dent, free to accede to the Dominion of India or tothe 
Dominion of Pakistan. Geography and the new 
forces which came into existence by the operation of 
democratic factors in the country compelled these 
States to accede to the Dominion of India, except for 


half a dozen of them which acceded to the Dominion ` 


of Pakistan. For the first time after hundreds of years 
India became welded into a political and constitutional 
unity. The States acceded to the Dominion of India 
with respect to three subjects, defence, external affairs: 
and ‘sommunications. After their accession the same 
democratic factors generated a movement which in- 
Volved two-fold integration: external integration, t.e., 
the Consolidation of small states into viable admi- 
nistrative units, and internal integration, i.e., the begin- 
ning of democratic institutions and responsible govern- 
ment in the States. A large number of these States 
have been integrated with the neighbouring Provinces, 
and several others have been grouped together to form 
a self-contained unit. The process. of integration 
began in December 1947 with the Orissa Feudatory 


~-is for units which are more or less 51 
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States, which ceded all governmental powers to the 
Dominion of India from January 1, 1948. Št spread to- 
the Kathiawar States which, instead of merging into- 
neighbouring Provinces, grouped themselves into thè 
United States of Saurashtra. Thereafter other States. 
grouped themselves into other units—Madhya Bharat, 
Rajasthan and Vindhya Pradesh. Some States in 
Northern India grouped themselves into Himachal 
Pradesh. ‘Travancore and Cochin became one State. 
Some States became Chief Commissioners! Provinces. 
As a result of this two-fold integration the number of 
Indian States Units has been reduced from 562 to 16 
(nine are mentioned in Part B and seven in Part С of 
the First Schedule to the Constitution.of 1949.) The 
simultaneous achievement within less than two years 
of integrating the States and reducing the number of 
units, and also securing the beginnings of responsible 
government in almost all the States, is without parallel 
in the whole constitutional history of the world. This 
great achievement was mainly the result of the construc- 
tive statesmanship of Sardar Vallabhbhai Patel. The 


result is that the Constitution which has been drawn up: 
3 milar in their status 


So far as the Indian States are con- 
cerned there has been a great revolution both in their 
status and character and their internal structure, and 
they have been fitted into the political structure of 
India like the Provinces now called States, with a view 
to achieving the unity of India and the welfare of 
India’s people. / 

The native State: 
their rulers have remaine 
guaranteed Privy Purses an 
dignities. They have bezom 


and character. 


s of India have been liquidated and 
d only nominal rulers with 
d assured personal rights and 
e an integral part of 
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Indian polity, and those which have become Part B 
States are governed in the same manner as Part A 
States, while those which have become Part C States 
ае for the time being governed on a basis of limited 
representative government. The liquidation of auto= 
cratic rule and the substitution of responsible govern- 
ment over such a large area within less than three 
years is an achievement of which India’s statesmen 
and her, people have every reason to be proud. 


о 


Section П 
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THE CONSTITUTION OF INDIA 


The Constitution of India which is devised by Indians is 
designed to serve the needs of India and to meet the particular 
characteristics and genius of the Indian people. 


ə 
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CHAPTER I 
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FEDERALISM IN INDIA 


* A Constitution is a written document which con- 
tains the fundamental law of the country by which . 
the people have agreed to be 
governed. Each country has 
adopted the Constitution which is most suitable to 
meet its particular needs. It means the definition of 
the supreme power in the State. It defines and deals 
with the organs of that power—the Legislature, the 
Executive, and the judiciary, and their relations to each 
*other. It also deals with the fundamental rights of the 
citizens. It contains provisions for the amendment 
of the Constitution. 

A Constitution may be unitary or federal. If there is 
concentration of authority or supreme power im опе 
Whit or body, it is call 


led unitary; if the authority is 
distributed between two or more units 0 


Wuar 15 л CONSTITUTION? 


г bodies, it is 
called federal. In other words, in a unitary Constitu- 
hority is concentrated, whilst in a 
n it is distributed. A Constitution 
may be either flexible or rigid. A Constitution is called 
flexible when it can be amended by the Legislature 
by the same process as any other law, and rigid when 
it requires a special proccss for its amendment. The 
Indian Constitution is federal and rigid. As it is 
federal, it is necessary to state briefly the theory of a 


federe? polity. 


tion supreme aut 
federal Constitutio 
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‘According to Professor A. V. Dicey, a federal State 
requires for its fermation two conditions. There must 
р exist a body of States so closely 
Сочи SAND Avs connected by locality, by history, 
by race, or tne likt, as to be 
capable of bearing, in the :zyes of their inhabitants, 
an impress of common nationality. The second con- 
dition is the existence of a very peculiar state of senti- 
ment among the inhabitants ‘of the States which it is 
proposed to unite. The States must desire union, but 
must not desire unity. The sentiment which creates 
a federal State is the prevalence throughout the citi- 
zens of the States of two apparently inconsistent 
feelings—the desire for national unity and the deter- 
mination to maintain the independence of each State. 
“The aim of federation is to give effect, us far as 
possible, to both these sentiments.” 

A federation is a union of political units (States) 
formed mainly for the purpose of performing certain 
functions on behalf of all. A 
federal union means the coming 

together of independent States which, while preserv- 

ing tneir separate identities, look to the Centre to dee! 
. with matters common to them all. Thus a federation 

18 essentially a result of an agreement or pact between 

the federating units to place in the hands of some central 

body duties and powers to be exercised by it on behalf 
of them all, while the constituent units retain unim- 
paired their autonomous authority in other respects. 

A federal State is thus a political cont:ivance intended 

кте tational unity nd power with the main- 

A federal State is a disunc fi dioe Башен 

also remair distinct АПАР И ee eas SM 

s. By the union of the States, 
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a new organic State is created for the discharge of cer- 
tain natignal functions. The federal State is the 
embodiment of the nation as a whole, and it has a direct 
and organic contact with the citizens of all the States, 
who are citizens of the federation and who thus owe a ` 
double allegiance—to their own States and to the 
federal State. The federal form of government came 
into existence where a unitary form- of government 
was not possible owing to a strong sentiment of local 
patriotism., In а federal polity the powers of 
Government are divided between the government of 
the whole country and the governments of the units or 
States which constitute the federal polity, in such a 
way that each government is independent within — 
its own sphere. The Government of the whole country 
has its own sphere of powers and it exercises them 
without any control from the Governments of the con- 
sstituent units. The latter in their turn exercise their 
powers within their prescribed sphere without being 
controlled by the Central Government. Both the 
Legislature of the whole country and the Legislatures of 
the States have limited powers, and neither is subordi- 
-nate to the other. Both are co-ordinate. 

A study of modern federal systems reveals three lead- . 
ing characteristics of a federal Constitution. They 
are; (1) supremacy of the Constitution; (2) distribu- 
tion of powers among bodies with limited and co-ordi- 
nate authority; and (3) authority of the Supreme Court 
to act as a custodian and interpreter of the Constitution. 

As the basic pánciple of the structure of the present 
Constitution is the same as.that of the Constitution Act 

of 1935, which for the first time 


expo INDIA ADETEN , introduced a federal polityin India, 
it is pértinent to ask how far the 
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conditions favourable to the formation of such a polity 
existed in India in 1935. It may be stated that some 
of these were then present, but the basic impulses to a 
federation were absent. For external purposes India 
was already one State, and for internal purposes also 
India—including both British India and the Indian 
States—was governed on a unitary basis. There 
were no independent States, as the Native States were 
not independent and the Pritish Indiau Provinces 
were not legal entities, but were mere administrative 
units. In all federations the initiative for union came 
from the constituent units which were moved thereto 
by their citizens, In India the impulse to federation 
came from the British Parliament, which persuaded the 
Princes to enter the federation as it had to grant some 
responsibility to India and at the same time it wanted to 
secure stabilizing elements in the Central Government 
and also to preserve paramountcy within a limited 
Sphere in the Indian States. Thus, federation as em- 
bodied in the Constitution Act of 1935 was not the 
inevitable or logical outcome of the political evolution 
of India, but was brought into existence by the British 
Parliament to achieve definite objects. It is to be noted 
_ that the federal part of that Constitution as regards 

the Indian States did not come into operation at all 
and they remained under the suzerainty of the British 
Crown. The whole question assumed a new aspect on 
eee реп under the Indian Indepen- 
SA 11224 m т шу prel and the Indian 
a he AE m mg weve at liberty _to 
Baraat, tree рүп of India or to the Dominion 
dins um CERA M nent Assembly was free to 
B uto m e tion most suitable to the needs 

7 > ngely encugh, it accepted the basic 
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structure of the Constitution Act of 1935 even in the 

new context. This structure constitutes the frame- 

work of the present Constitution, though it has been 

modified and adapted to meet the new circumstances: 

> \ ө 

SALIENT FEATURES OF THE INDIAN UNION 
(FEDERATION) 


The Indian Union exhibits all the normal charac- 
teristics of à federation: a written Constitutión, a dual 
polity and distribution of powers between the National 


Government and the State Governments, and a Supreme - 


Court. But there are some peculiar features of the 
Indian federation resulting from the special political 
conditions of India and from the circumstances under 
which it was brought into existence. These features 
are: 1 
(1) In all federations a number of independent poli- 
ansformed into a single State for com- 
mon purposes. Federalizing has normally been a 
process: of uniting. In India, federalizing has been, 
in a sense, a process of breaking up. Till 1935 there 
_had been one Central Government with other subordi- 
nate Governments. For the purpose of federalizing, 
it was broken up into eleven autonomous units, Eve 
the Indian States had been under the suzerainty 
of the British Crown. So, the federating units, which 
were all under the British Crown, had already been for 
external purposes one State. Thus the historical 
process of the formation of a federation for India had 
been just the reverse of what it had been in other coun- 
tries, and the aims which brought other federations 
into existence had also not been operating in India. 
Other federations were formed by the component 


tical units are tr 
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units. The Indian federation under the Constitution 
Act of 1935 :was created by the Britjsh Parliament. 
Thus the federation which was treated in 1947 did not 
corae into existence by the operation of the forces 


which operated in other countries. Ав the J'asis of Һе: 


Constitution Act of 1935 was federal and as British 
India was being governed on a federal basis till 1947, 
the Constituent Assembly merely modified and adapted 
the federa! structure embodied in the 1935 Act. 

(2) Generally, under a federal government, there is 
a double citizenship: a citizenship of the union, as a 
whole and a citizenship of each constituent State. But 
the Indian federation is a dual polity with a single citi- 
zenship. There is only one citizenship for the whole 
of India: the Union citizenship. Every Indian has the 
same rights of citizenship, no matter in which State he 
resides 
_(3) In most federations certain powers are assigned 
cither to the States or to the federal government, and 
the residuary power is given to the former or the latter, 
as the case may be. In the Indian federation the 
powers of both the federal government апа the State 
Sovernments are specifically enumerated in three 


exhaustive legislative lists—-a phenomenon unique in 


Fue history of federal Constitutions—and the residuary 
power 15 assigned to the Centre. Though federal in 
form, the Indian Constitution, unlike other federal 
Constitutions, is both unitary as well as federal accord- 
ing to the Tequirements of the time and the circum- 
stances. Tt is designed to work as a federal government 
In normal times, but as a unitary government in times 


President issues a Procl 
: Г 0 oclama- 
lon of Emergency, which he is authorized to do, the 


whole System becomes transformed into a unitary 
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system. In other federations there is no such power (ea 
converting the federal State into a unitary State. This 
special trait of the Indian fedtratign "s the result of 
her political needs. о 5 

(4) The Union and the State Governments are each 
organized separately and jndependently for the per- 
formance of their functions, whether Legislative, Ex- 
ecutive or judicial. But, though they,are thus sepa- 
rately organized, they are integrated and function as. 
ohe whole. : 

+ (5) In other federations the Upper Chamber gene- 
rally secures the equality of status of the federating units. 
by allowing equal representation in it of all units irres- 
pective of their size and population. The Lower , 
Chamber secures the unity of the federal State. Its 
representatives are elected by the citizens of the federat- 
ing units аз a whole. In the Indian Union the prin- 
Ciple of equality of representation of the units of the 
Upper Chamber is not observed, as the representation. 
in that Chamber is not on the basis of equal representa- 
tion of all units irrespective of their size and population,. 

; but is based on the population of each State. 
œL. (6) Unlike other federations, the Indian federation: 
consists of constituent units, all of whom are not of the 
same status and character. Part C States are ^ 
mostly administrative units and are under the direct 
control of the Centre. 

(7) Thè Executive head of the American federation 
is elected by the people; the Executive head of Canada. 
and Australia is zppointed by the British Crown om 
the advice of the Dominion Ministry; whereas the 
Executive head of the Indian federation is elected by 
the Union Parliament and the State Legislatures. The 

xecutive head of none of the other federations. has 


a 
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distinct legislative powers, while the Executive head of 
the Indian federation has specific legislative p is 
(8) A federation, being a dual 1 polity D on 
divided authority with separate Legislative, uS i 
and judicial powers for each of the two ee a e 
bound to produce diversity, in laws, in administra 


and in judicial 


protection. The Indian Constitution 


has provided means whereby the Indian federation me 
‘secured uniformity in all matters which are езге 
to the unity of the country. These means are: 0 Б” 
‘single judiciary, (ii) uniformity in funda ME 
—civil and criminal, and (ii) a common All- пат 
Civil Service for the Union and the States for opa 
‘tant posts. The Indian Union, though a dual Ро is 
has no dual judiciary. The Supreme pou са. m 
High Courts form one single integrated „judic » 
having jurisdiction and providing remedies in all Cases, 
whereas in the United States of America there 1544 
‘double chain of Courts, one to administer Union Laws 
and one to administer State Laws. i за 
(9) OF all the federal Constitutions in the world, | 
the Indian federation is the least rigid. Except for a 
few Articles, which are vital to the federal polity, the 
‘amendment of the rest of the Constitution can be car- 


^ ried out by Parliament 
val of an absolute 
House and a two 
voting. For the 
division of powers, 
vided, as their amen 
the Legislatures of 
Indian Constitution 


These, then, 
Indian Union, 


» provided it receives the appro- 
majority of the membership of each 
-thirds majority of those present and 
specified Articles which deal with the 
etc., an extra safeguard is pro- 
dment requires the concurrence of 
at least half the States. Thus the 
is reasonably flexible. 
are some of the special features of the 
Tt both resembles, and differs from, 


| 
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other federations. It may correctly be described 
as a quasi-federation with many elements of unita- 
riness. ә } 


» 


The framers of the Constitution were fully conscious 
of the fact that ir the past disruptive forces had been 
very strong, in India. The necessity for guarding 
against disintegrating or fissiparous tendencies is 
recognized in the new polity, and the distribution of 
„powers between the Union and the States is designed to 
avoid these dangers and evils. The President is em- 
powered to take measures to avoid any difficulties 
of this kind. The framers of the Constitution have 
drawn upon the experience of the working of other 
Constitutions and have modified some of the general. 
principles of a federal polity to meet the peculiar needs 
and conditions of India. The Constitution is suffi- 
ciently elastic for adaptation to India’s changing and 


growing needs. 

The Constitution establishes both at the Centre and 
in the States a Parliamentary Executive—a form of 
governnient called Cabinet government or responsible 
government. The ultimate responsibility of the Execu- 
ive to the electorate through the Legislature is olearly 


established in relation to the Union Government as well 
as to each State Government. The Cabinet—the . 
Council of Ministers—composed of members of the 
Legislature, hold their position by virtue of, and con- 
tingent upon, the retention of the confidence of the Legis- 
lature and are therefore practically directly responsible 
to the Legislatu-c. In the United Kingdom responsible 
Government is a matter of convention, whereas 
in the Indian Constitution responsible Government, 
both in the Union and in the States, is provided for 
by the Constitution itself, Another feature «which 
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- is to be emphasized is that, as in all modern Con- 
stitutions, there. is separation of the governmental 
functions assigned (с the different branches of govern- 
ment, the Legislature, the Executive and the judiciary, 
but there is no rigid separation of powers: The геаї 
Executive consists of persons who are members of the 
Legislature, this being the essential feature of a Parlia- 
mentary Executive. But the judiciary is made indepen- 
dent of the Executive to a large extent, with a view to 
securing its integrity and independence, as it has to 
construe and interpret and enforce the Constitution, 
the supreme law of the country. 


У/нат ТНЕ CONSTITUTION CONTAINS 


The Indian Constitution is the longest and the most 
complex Constitution in the world. It begins with a 
Preamble which states the basic objects which the 
Constitution and the government established by it are 
to achieve and realize—the purposes for which the 
Republic is established. It describes the nature of the 
Indian Union, its constituent units and their’ territo- 
ries. It defines citizenship at the commencement of 
the Constitution, Tt contains a comprehensive list- 

of the fundamental rights and also a list of directive 
с policy intended for the. general 
gislature and the Executive. It 
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ween them. It makes provision for elections, public 
services, special interests of certain classe? апа emer- 
gency. It provides for the official language of the 

| Union and the States and lays down the process Юг tiie 

| amendmentiof the Constitution. We have to study all 
these subjects and other subjects which are incidental 
to the governmental organization both at the Centre 
and in the States. ° 


| E 
| | 


CHAPTER II 


a 


THE AIMS AND OBJECTIVES OF ТЕЕ INDIAN 
; CONSTITUTION 


The basic aims and objectives of the Constitution 
are stated in the Preamble and are enlarged E 
the Directive Principles of Social Policy which E 
cate the ideals to be achieved. The Constitution à d 
aims at the establishment of the democratic He s ЕЕ 
government and rule of law with the im de. 
enabling every citizen to develop and enric USE 
sonality. Let us see what the Preamble parc 


THE PREAMBLE 


“We, the People of India, having solemnly resolved ) 
to constitute India into a Sovereign Democratic Re- 
public and to secure to all its Conte | 

ustice, social, economic ап political ; Я 

eds of thought, expression, belief; faith and 
Worship; 4 Е 

Equality of status and of opportunity; and to pro- 
^ mote among them all ere: 

Fraternity assuring the dignity of the individua 
and the unity of the Nation; 

In our Constit 
of November, 1949, do hereby 
to ourselves this Constitution." 


it claims its sanction. This 
India. It recites the basic 
- 126 


3 
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objects which the Constitution and the Government 
established by it are to achieve апо realize—justice,. 
liberty, equality, fraternity and rational unity. The 
Preamble also indicates the democratic basis of the 
Constitution. Thè emphasis on “the people" indicates. 
the democratic origin of the Union and foreshadows the 
nature of the Constitution. 


DIRECTIVE PRINCIPLES OF боста, Ponicv œ» 


The Constitution has a novel feature in so far as it 
lays down the directive principles of State policy. These: 
principles are not enforceable in the Courts. They 
merely give an indication of the policy which the 
Union and the States are to follow. They are princi-* 
ples of guidance to the Legislature and the Executive. 
The general duty of the State is defined thus: “The 
State shall strive to promote the welfare of the people 
by securing and protecting, as effectively as it may, a 
social order in which justice, social, economic and 
political, shall inform all the institutions of national 
life.” With this object the State is specifically required 
to ensure for its people: (1) adequate means of liveli- 
hood, (2) fair distribution of wealth, (3) equal pay for 
equal work, (4) protection of child and-adult labour, 
(5) employment, (6) free and compulsory education ' 
for children up to the age of fourteen, (7) public 
assistance in the event of unemployment, old age, 
disability and other cases of undeserved want, (8) a 
living wage, (9) proper conditions of work, (10) adecent 
standard of life, (11) full enjoyment of leisure and. 
social and cultural opportunities, and (12) the raising 
of the level of nutrition and improvement of health. 
Special emphasis is laid on the promotion of the educa- 
tional and economic interests of the Scheduled Castes 
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ага Scheduled Tribes and other backward sections of 
the community. The other directives to the State are 
for the organization of Village Panchayats, uniform 
civil code for all citizens, prohibition of the sale and 
‘consumption ofalcohol, organization of agricultural and 
агіта! husbandry, prohibition of the slaughter of useful 
cattle, especially milch and draught cattle and their 
"young ones, protection, preservation and maintenance 
'of monaments and places апа objects of national and 
historical importance, and separation of tbe judiciary 
from the Executive. There is also a directive that 
India should promote national peace and security, 
maintain just and honourable relations with nations, 
foster respect for international law and treaty obliga- 
tions and encourage the settlement of international dis- 
putes by arbitration. £ 

All these directives constitute a very comprehen- 
sive political, social and economic manifesto or pro- 
‘gramme of a modern democratic State. As such they 
evoke the respect and affection of the people and arouse 
their hopes ofa better social and economic order. They 
are meant to generate a favourable atmosphere for the 
‘growth of the democratic Republic. | 
.. The Preamble and the Directive Principles are no 

legal rules and cannot be enforced in courts of law. 


‘States are Hyderabad, Jam 


"^, Pradesh, Kutch, Manipur, Tripura 


pp 
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CHAPTER ІП i 


o 


THE UNION AND, ITS TERRITORY 


What is India? India, that is Bharat, is à Union 
of twenty-seven States. Tt comprises the territories of 


сы States and the territories of the Andaman and 
icobar Isla twenty-seven States are speci- 
Sand E ) Schedule to the 


fied in Parts A, В and € in the First 
Constitution. They are c 

States and Part С States. Вахо A States are Assam, 
Bihar, Bombay, Madhya Pradesh, Madras, Orissa, 
Punjab, Uttar Pradesh and West Bengal. These 
States were formerly Provinces of British India. Part b 
mu and Kashmir, Madhya 
"Bharat, Mysore, Patiala and East Punjab States Union, 
Rajasthan, Saurashtra, Travancore-Cochin. These 
States were formerly Indian States. Part C States are 


Ajmer, Bhopal, Bilaspur, Coorg, Delhi, Himachal 
and Vindhya 


tates are united into a federation 


called the Indian Union which is organic and ' 
indissoluBle. Provision is also made to render possible 
the enlargement of the territory of the Union and also 
the establishment of new States. Parliament may, by 
law, admit new States into the Union or establish new 
States on such terms and conditions as it thinks fit. 
As the existing States (formerly known as Provinces) 
were formed during the course of British administra- 
ere administrative convenience 


tion for the sake of m BID ESAE 
e od опгапу scientific, linguistic ог ethnological 
` 129 ^ › 


Pradesh. All these S 
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basis, provision is made for the alteration of the areas, 
boundaries. or names of the existing States. Parliament 
may by law form а new State by separation of terri- 
tory from any State or by uniting two or more States; 
increase or diminish the area of any State; alter 
the boundaries or the name of any State. But this 
can be done only by the prescribed méthod and on 
the fulfilment of certain conditions. A Bill for this 
purpose cannot be introduced in either House of 
Parliainent, except on the recommendation of the 
President, and if the Bill affects the boundaries or 
name of any Part A or Part B State, the views of the 
Legislature of the State or of each of the States both 
with respect to the proposal to introduce the Bill 
and its contents have to be .ascertained by the 
President before he recommends the Bill. Having 
‘regard to the peculiar conditions under which the 
States (original Provinces) were formed and their 
boundaries were defined, this provision in the Consti- 
tution of India is not only expedient but is also neces- 
sary in the interests of the States themselves and for 
the country as a whole. It is to be used for reconstruct- 


ing some of the existing States on a linguistic basis. А. 


law for the establishment of new States or the altera- 
tion of the areas, boundaries or names of any existing 
States is to contain all consequential provisions and is 
not to be deemed as an amendment of the Constitu- 
tion. Butitis to be passed by Parliament by the pres- 
cribed method. 


CITIZENSHIP 


A State comprises two classes of members. Firstly» 
all those who by virtue of their personal and permanent 
relationship to the State are its citizens. Secondly, 
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all those who are, for the time being, residing within 
its territory. Both classes of,membezs have claims to 
the protection of the laws and Government of the State, 
and to such laws апа Government both alike owe 
Obedience. ‘But citizens by reason of their personal 
and permanent relationship to the State „possess 
superior privileges and receive from the State special 
rights and honours, and owe allegiance, or a special 
duty of assistance, fidelity and obedience. They are 
the nationals of the State. The relation between the 
State and its citizens is one of reciprocal obligation. 
The State protects the citizens, who in turn owe alle- 
giance to it and are liable to public duties and services 
in the interests of the State. Citizenship and nationa- ” 
lity are almost identical, hence citizenship depends 
upon theslaw of nationality. f 2 
It is important to note that though India is a federa- 
«tion there is no dual citizenship such as is a common 
feature of other federations, ` There is a single citi- 
zenship—and that is Indian citizenship. The rights, 
privileges and obligations of the citizens are the same for 
all citizens throughout India. 

The Constitution defines only citizenship at the ёот- 
mencement of the Constitution, when three categories. 
of persons are recognized as citizens of India. The 
first category comprises those who are domiciled in 
India. Every person who has his domicile in the terri- 
tory of India at the commencement of the Constitution, 
and who or either of whose parents was born in the 
territory of India, or who has been ordinarily resident 
in the territory of India for not less than five years 
immediately preceding such commencement, is a citi- 
zen of India. Thus, there is a threefold basis for citi- 
zenship, viz., birth, descent and residence. -The second 
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category comprises those who have migrated to India 
from Pakistan under permanent permits granted to 
them by the Indian authorities. Displaced persons 
from Pakistan are to be deemed to be citizens at the 
commencement of the Constitution if (i) they or either 
oftheir parents or any of their grandparents were born 
in India before partition; (ii) they (in the case of those 
who migrated before July 1948) have been ordinarily 
resident in the territory of India since the date of their 
migration; and (iii) they (in the case of those who 
migrated in or after July 1948) were registered as citi- 
zens of India on application made by them before com- 
petent authorities. 'These provisions are made to 
enable persons migrating from Pakistan, as a result of 
‘the partition, to retain their Indian citizenship. Тһе: 
third category comprises Indians who ‘are settled 
abroad. As there are many of these, provision is made 
for the rights of citizenship of such persons of Indian 
origin residing outside India. This category includes 
all those who or either of whose parents or grand- 
parents were born in undivided India, and who regis- 
tered themselves as citizens of India through India's 
diplómatic or consular representatives abroad. ” 

The acquisition and termination of citizenship and 
all other matters relating to it are to be regulated by 
law of Parliament. Three years have passed since the 
Constitution came into force, but no law of nationality 
has yet been enacted. 

The significance of Indian citizenship lies in the fact 
that citizens are a class of persons who alone are entitle 
to its privileges and are subject to its obligations- 
These privileges comprise the civic and national rights 
generally inherent in modern citizenship. Their alle- 
giance, on the other hand, imposes on them an inherent 
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> 
obligation to abstain from treasonable acts and to,do 
positive sluties such as military service. >` It may also 
be noted that citizens are entitled to, and are secured, 
all fundamental rights, whilst only some of these rights 
arc available to those who are residing in India but who 


are not citizens. 9 


» CHAPTER IV 
FUNDAMENTAL RIGHTS 


GENERAL 


The Constitution contains a comprehensive declara- 
tion of fundamental rights. The Indian Constitution 
is that of a democratic Republic. For its effective 
working, certain fundamental rights of the citizens are 
absolutely essential and indispensable. Democratic 
government in modern times means government Бу 
the majority, which is willingly acquiesced in by the 
minority for the time being, with full freedom to the 
minority for the time being to persuade the citi- 
zeus to change their views:in its favour so that the 
minority may become a majority. As democracy 
18 essentially government Бу opinion or persuasion, 
the means for the formation of public opinion and 
for persuasion must be secured to the citizens. Hence 
freedom of speech and assembly is essential., In order 
that the democratic principles may operate effec- 
tively, the citizens and particularly the minority require 
Г=оѓесіоп of their life, liberty and property, and free 
and full opportunity to assemble and express their 
opinion regarding public matters, Hence certain 
rights should be secured to them even against thc 
majority by the fundamental law ОЁ the State. It is 
also felt that, having regard to the growing activity of 
the Legislature and Government, it is necessary to put 
some restrictions on their powers. Further, it is abso- 


lutely necessary to prevent transient majorities from in- - 


terfering with the rights of individuals by the process of 
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ordinary legislation It is to be noted that the State 
exists for the individuals or citizens, for securing their 
welfare and for the enrichment о? their personality. 
To attain these objects, certain fundamental rights are 
declared and guaranteed to the individuals, as, without 
the protectionsof these rights, the democratic principie 
cannot opcrate and there is a danger of the tyranny of 
the majority and the unrestricted power of govern- 
ment. In effect these rights are restrictions on the 
powers of the Legislature and the Executive. 

The fundamental rights which are declared and 
guaranteed are not absolute; they are qualified in 
order to secure the safety of the State It is well 
accepted that the State exists for the individuals, but it is 
equally well accepted that when the State itself is 
in danger) internally and externally, the rights of the 
individuals should not obstruct the Government in tak- 
“ing any action necessary for the protection and safety 
ofthe State The object of the insertion of fundamen- 
tal rights in the Constitution is not to make them unal- 
terable under any circumstances, but is only to invest 
them with Higher legal sanction by making them an 
integral part of the fundamental law, so that they can 
neither be abridged nor taken away by the process of a 
ordinary legislation by transient majorities which may 
use it to suit their own ends. aM { 

Mere declaration of fundamental rights in the Consti- 
tution is useless unless there is an effective and easy 
means provided for enforcing them. The Indian 
Constitution has declared and guaranteed the funda- 
mental rights and has alsc; provided a comprehensive, 
easy and effective machinery for their protection and 
enforcement by different kinds of processes if they are 
interfered with or encroached upon ог violated. . 
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“Тһе declaration of fundamental rights in the Indian 
Constitution is the most elaborate and comprehensive 
yet framed by any State. Its importance is fully recog- 
nized. Firstly, by defining “the State” very broadly, 
these rights are enforceable against the Government of 
Iridia, Parliament, the Government ard the Legis- 
lature of each State, and all local and other authorities 
within the territory of India and under the control of 
the Government of India. Some of these rights are also 
available against private persons. Secondly, the im- 
portance attached to the fundamental rights is so great 
that it is provided that all laws in force in the territory 
of India immediately before the commencement of the 
Constitution, in so far as they are inconsistent with the 
fundamental rights, are, to the extent of such in- 
consistency, void. “Тау” as used here” includes 
“custom” and “usage” as well as “rule” and “герша- 
tion.” Thirdly, the State is prohibited from making 
any law which abridges or takes away these fun- 
damental rights, and any law made in contravention of 
this provision is, to the extent of the contravention, void. 

The fundamental rights inserted in the ‘Constitution 
are ОҒ two types. First, there are the guaranteed fun- 

“damental rights which are found in many written 
Constitutions. Secondly, there are those which are 
peculiar to India, arising from social divisions resulting 
from castes and creeds, Most of these rights are res- 
trictions on legislative and executive powers and in few 
Cases on judicial power. All these fundamental rights 
are grouped under seven categories: (1) right to 
equality, (2) right to freedom (of different kinds), (3) 
right against exploitation, (4) right to freedom of reli- 
gion, (5) cultural and educational rights, (6) right to 
preperty and (7) right to constitutional remedies. Some 
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of these rights are given to citizens only, while some are 
available? to all persons, whether. they are citizens or 


not.! ч 


(1) Ricur то EQUALITY 
° 


Я Д 

The equality secured to citizens is equality before: 
the law, social equality, and equality of opportunity 
in public employment. е ° 

The State is not to deny to any person ' equality 
before the law or the equal protection of the laws 
within the territory of India. This right to equality 
before the law means the supremacy of law or the 
rule of law. It does not mean that every person shall, 
be treated alike. It means the equal subjection of all 
persons 4о the ordinary law of the land administered. 

: arya ° 
by the ordinary courts. It excludes arbitrariness om 
the part of the Executive. Secondly, no person is to 
be denied equal protection of the laws within the terri- 
tory of India. This means that all persons shall be en- 
titled to the protection of equal laws. It forbids dis- 
crimination between persons who are in substantially 
similar circumstances or conditions. Without wiolat- 
ing this clause, persons may be classified into groups if 
there is a reasonable basis for such difference or distinc 

1The rights given to citizens only are : Prohibition of discri- 
mination on grounds of religion, race, caste or sex, or place of birthz 
equality óf opportunity in matters of public employment, freedom of 
speech, assembly and association, freedom to acquire property or to.carry 
on any occupation, trade or business, right to move, to reside апа settle 
їп апу part of the territory of India, the right to conserve a distinct lan- 
guage, script or culture, the protection of minority interests. 

The rights which arc available to all persons whether they are citi- 
zens or not are: Protection of life and personal liberty, equality before 
law, protection against ex post facto penalization, prohibition of slavery 
and enforced labour at employment, viz., whether in mines and factories, 


freedom of conscience and the right to profess, practise and propagate 
any religion, and right to constitutional remedies. . > 
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tion, but the classification must not be merely arbitrary 
but based upon a difference which bears a just und pro- 
per relation to the classification. 

As discrimination on grounds of religion, race;, 
caste or sex or place of birth has been practised to some 
extent under the existing social system, ‘provision is 
made to prevent it in future. The State is forbidden 
from discriminating against, any citizen on the 
ground oaly of religion, race, caste, sex, place of birth 
or any of them. In particular no citizen shall on the 
ground only of religion, race, caste, sex, place of birth 
or any of them be subject to any disability or liability 
with regard to (a) access to shops, public restaurants, 
hotels and places of public entertainment,! (b) the use 
of wells, tanks, bathing ghats, roads and places of public 
resort maintained wholly or partly out of State funds or 
dedicated to the use of the general public. But the 
State may make a special provision for women and 
children and for educationally or socially backward 
classes. It is further provided that there shall be 
equality of opportunity for all citizens in matters of em- 
ployment under the Government. But the Legislature 
may prescribe in certain cases residential qualifications 
end may reserve some posts for backward classes who, 
in the opinion of the State, are not adequately re- 
presented in the services. 

One of the outstanding evils of Hindu society Las been 
“untouchability.” Hence untouchability is abolished 
and its practice in any form is forbidden. The en- 
forcement of any disability arising out of untouch- 
ability is an offence punishable in accordance with 

"This restriction is a 
‘owners... It vests a right 
"obtair. redress by- taking 


general restriction. It imposes a duty on the 
in the citizen for the violation of which he сап 
legal proceedings. 
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law. This is a very important provision for removing 
social disability and achieving social equality. 

To establish the principle of equality, it is provided 
that no citizen of India is to accept any title from any 
sovereign of a foreign State. No person who is not a 
citizen of India shall, whilé he holds any office of profit 
or trust under the State, accept without the consent of 
the President any title from any foreign State. Fur- 
ther, no person holding oifice of profit under thé State, 
without the, consent of the President, can accept any 
present, emolument or office of any kind from or under 


any foreign State. 


(2) RIGHT то FREEDOM 


The right to freedom secures the usual liberties of an 
individua A citizen has a guaranteed freedom of 


Speech and expression, assembly, association, move- 


-ment, residence, acquisition and disposition of property, 


and a right to practise any profession or to carry on 
any occupation, trade or business. 

Citizens have the right (a) to freedom of speech 
and expression (including freedom of press), (b) to 
assemble peaceably and without arms, (c) to form 
associations or unions, (d) to move freely througn- .. 
out the territory of India, (с) to reside and settle 
in any part of the territory of India, (f) to acquire, hold 
and dispose of property, and (g) to practise any profes- 
sion, or to carry on any occupation, trade or business. 
But this freedom is not absolute but qualified. Thus, 
freedom of speech is limited by the power to make any 
law imposing reasonable restrictions on the exercise of 
the right, in the interest of the security of the State, 


friendly relations with foreign States, public order, 


decency.or morality, or in relation to contempt of Court, 
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defamation or incitement to an offence. The right to 
assemble is limited by the power to make apy law im- 
posing, in the interest of public order, reasonable 
restrictions on the exercise of this right. The right 
to form associations or unions is limited by the power 
to make any law imposing, in the interest of public 
order or morality, reasonable restrictions on the 
exercise of the right. The right to free move- 
"телі in India and to reside in any part of India is 
limited by the power to make a law imposing reason- 
able restrictions in the interest of the general public or 
the interest of a Scheduled Tribe. The right to 
acquire, hold and dispose of property is limited by the 
power to make a law imposing reasonable restrictions 
in the interest of the public. The right to practise 
ғапу profession, etc., is limited by the power to make 
a law prescribing the requisite professional or technical 
qualifications and to allow State monopolies. The 
restrictions on the guaranteed rights, and the qualifi- 
cations attached to them, are essential to secure effec- 
tive government. Whether the restrictions imposed by 
law are reasonable or not, in the context, can be 
examined by the Courts. x 
- These are freedoms which, with stated qualifications» 
hold good during normal times, In a crisis or emer- 
gency, when there is a Proclamation of Emergency» 
they may be abridged or suspended by the State for the 
period of the crisis or emergency in order to secure the 
safety of the State. Е 
Rules forbidding retrospective criminal legislation 
and double punishment for-the-same offence, and рг0^ 
tecting the right of an accused person not to be a witness 


against himself, are embodied in specific Articles of the 
Constitution. 


ш ов M 
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The most cherished of all liberties—right to personal 
liberty—is specifically guaranteed. No person shall be 
deprived of his personal liberty 

RROTEGHON CE um ANP except according to proceduíe 
4 ` established by law. The right 
to personal liberty is no? absolute but relative. All 
that is recognized is that a person can be deprived 
of his life or personal liberty only: in accordance 
with the procedure established by law. Не cannot 
be detained. or put under physical restraint arbi- 
trarily or illegally, 1.е., his liberty can be interfered 
with only in accordance with law. If he has 
violated or committed a breach of law, then also 
the interference must be in accordance with thes 
procedure established by law. If a person is illegally 
arrested ‘or detained, he or anybody can apply {о ‚а 
Court for the issue of a writ of habeas corpus (to pro- 


> duce his body, i, bring him in person before a 


Court). On the return of that writ the Court can 
set the person at liberty if he is not legally detained. 
No person who is arrested is to be detained in custody 
without being informed, as soon as may be, of the 
grounds for such arrest, nor 15 he to be denied the 
right to consult, and to be defended by, a legal ргас- 
titioner ,of his choice. As personal freedom is of 
supreme importance, provision is made that every 
person who is arrested and detained in custody is to 
be produced before the nearest magistrate within a 
period of twenty-four hours of such arrest, and no such 
person is to be ‘detained in custody beyond the said 
period without the authority of a magistrate. But this 
provision does not apply to persons who are detained 
under any law. for preventive detention. Parliament 


may make a law enabling the State to detain a person 


142 GENERAL 


for three months,and if he 1s to be detained for more 
than three months, it can only be dore on the report of 
an Advisory Board When a person is detained under 
tac law for preventive detention, the authority making 
an order has to communicate to tne person detained 
tbe grounds on which the order has been made and has 
to give him the earliest opportunity of making a re- 


presentation against the order. The provision for pre- . 


ventive detention is very unüsual, but safeguards are 
provided to secure justice to the person detained. 


(3) RIGHT AGAINST EXPLOITATION 


The traffic in human beings and forced labour is 

' prohibited. But this does not pfevent the State from 
enforcing compulsory military training or industrial 
conscription. Thus, forced labour is made an offence, 
but compulsory service for public purposes is autho- 
nized. In requiring such service, the State may not 
discriminate on the ground of race, religion, caste or 
class. To protect the health of future citizens, the 
employment of children below the age of fourteen years 
for work in any factory or mine, or the ‘engagement 
In any other hazardous employment, is prohibited. 
These restrictions on the traffic in human beings and on 


child labour impose duties not only on the State but 
also on private persons. j 


(4) Кіснт то ‘FREEDOM oF RELIGION 


Rare freedom of conscience is recognized, declared 
Lc ea The necessity of securing religious 
om in India, which consists of. many communities, 


can hardly be exaggerated. В i 
d 3 - But the right to freedom 
of Censcience is not absolute, but is subject to public 
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> 
order, morality and health? Subject to these and to. > 
other provisions in the Constitution, all persons are en- 
titled to freedom of consciente and the right freely to 
profess, practise and propagate religion. It is further 
provided that every religious denomination or any 
section thereof shall һауе һе right: (a) to establish and 
maintain institutions for religious and charitable pur- 
poses; (b) to manage its own affairs in matters of reli- 
gion; (c) to own and acquire movable and immovable 
property; and (d) to administer such property in 
accordance with law. No person may be com- 
pelled to pay taxes, the proceeds of which аге speci- 
fically appropriated in payment of expenses for the 
promotion or maintenance of any particular religion or, 
religious denomination. No religious instruction may ' 
be provided by the State in any educational institu- 
tion maintained out of State funds. No person attend- 
ing any educational institution, recognized by the 
State or receiving State aid, shall be required to take 
part in religious instruction or attend religious worship. 
unless he or his guardian has given his consent. But a 
community or denomination may provide religious. 
instruction for pupils of that community or denomina- 
tion outside the school hours. These provisions are in 
conformity with the professed object of establishing а. 


secular State. 


(5) CULTURAL AND EDUCATIONAL Ricuts 


Any section of the citizens having a distinct lan- 
guage, script or culture shall have the right to conserve 
the same. A minority may not be discriminated 
against in regard to admission to educational institu- 


tions maintained by the State. The minority is; how- 
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ever, empowered to establish and administer its own 
schools, and-in making grants the State may not dis- 
«riminate on the ground that a school is ‘managed 
iby a minority. 


5 (6) Ricur ro PROPERTY 


The necessity for acquiring private property is recog- 
nized, but such an acquisition can be made only for 
public purposes and on the payment of compensation. 
It is provided that no person shall be deprived of his 
property save by authority of law. No property may 
be taken for public purposes except by a law which 
fixes the compensation or specifies the manner in 
‘which it is to be assessed and paid. Special provision 
for the acquisition of Zamindari and landed estates 
is made in the Constitution. 5 


(7) Ricur TO CONSTITUTIONAL REMEDIES 


A mere declaration of fundamental rights in the 
‘Constitution is useless unless there is an effective and 
easy method provided in the Constitution itself for en- 
forcing them. The Constitution provides a compre- 
hensive machinery for the enforcement of these rights if 
they are encroached upon or infringed. Whenever a 
fundamental right of a person is infringed, һе бап file а 
шош D the Supreme Court or in a High Court for 
Pos requisite relief. The remedies are oiders ОГ 
directions or writs! inthe nature of habeas corpus, man- 
Boe means a legal instrument to enforce БЕТПЕН to the orders 


Q) occus Сарае (You may have the body). This writ provides 
s пе Em а person wrongfully detained or restrained. 
a eel to him who detains another in custody requiring 

3 to produce the detaiaed person before the Court an 
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damus, prohibition, quo warranto and certiorari. "The 
High Courts are also empowered to issue these orders, 
directions and writs. This is а Very important and vital 
provision of the Constitution. ? 

It is realized that though fundamental rights are of 
great importance to the, citizens, the State has to 
abridge or suspend them in times of emergency in order 
to secure the safety of the State. , This is recog- 
nized іп the Constitution. The President has power, 
when he is ‘satisfied that a grave emergency exists 
whereby the safety of India is threatened, whether by 
way of war or domestic disturbance, to issue a Pro- 
clamation of Emergency. This ceases to operate 
after six months unless, before the end of that period, , 
it is approved by resolutions of both Houses of Parlia- 


justify the detention. If there is no justifying or valid ein 
for detention, the Court immediately orders the release of the 
detained person. 

(2) Mandamus (We command, 
to compel a public body 


an act which it is incum 
It is issued for the enforce 


tion. 


). Its purpose is to enable a Court 
or a public official to do or not to do 
bent on it or him to do or not to do. 
ment of a statutory duty or obliga- 
(3) Prohibition. This is a writ issued by a superior Court to an 
inferior Court or tribunal preventing it from acting without 
jurisdiction or in excess of jurisdiction. ds 
(4) Gertiorari (To be more fully informed). This writ is issued by a 
superior Court to an inferior Court or tribunal requiring 
that the record of the proceedings in some matter pending 
before it should be transmitted before the superior Court to 
Le there dealt with when the inferior Court is acting without or 
in excess of jurisdiction or in violation of the principles of 


SAN 
DUET from Certiorari only in fact that it can be 
brought at an earlier stage of the proceedings. 

(5) Quo Warranto- This writ is issued against him who claims 
or usurps any office to inquire by what authority he supports 
his claim in order to determine the right. In any case where 
any person acts in an office in which he is not entitled to act 
the Court may grant this writ restraining him from so acting. 


10 
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ment. . While it is in force, the executive power of the 
Union includes the power to give directions to the State, 
and the legislative power of the Union iiicludes the 
power to enlarge its legislative power and to suspend 
the fundamental rights and the .remedies available 
fọr their enforcement. ' 

As the members of the Armed Forces and the 
Forces charged, with the maintenance of public order 
have definite functions to perform, Parliament is 
Sven power to modify the fundamental rights in their 
application to them, and they'may be restricted or 
abrogated’so as to ensure the proper discharge of their 
duties and the maintenance of discipline among them. 
Provision is also made to indemnify persons who may 
have infringed the fundamental rights of the citizens 
Ih an emergency when martial law is declared. 

It was feared that a detailed declaration of fundamen- 
tal rights would make effective government difficult, 
but experience since 1950 has justified the faith placed. 
їп the judiciary by the framers of the Constitution. 
One may safely Say that the judiciary has on the whole 
protected the rights of the citizens. 


m 


° PART II 
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CHAPTER: I Р 


STHE UNION EXECUTIVE 


THE PRESIDENT 3 


The Union Executive is parliamentary. The execu- 
tive head>of the Union is the President. He acts on 
the advice of the Council of Ministers. This is 
Cabinet Government or Parliamentary Government 
of the British pattern. The only difference is that 
the formal executive head of the United Kingdom 
is the Sovereign whose office is hereditary, whereas 
the formal executive head of the Union is the President, 
who is elected for a period of five years. Constitu- 
tionally in all respects the President is just like the 


. constitutional head of the British democracy. 


The Constitution provides that there shall be a 
President of India. The executive authority of the 
Union is vésted in the President and it is exercised by 
him, aided and advised by the Council of Ministers, 


collectively responsible to the House of the People. 
The supreme command of the Defence Forces of the 


“Parliamentary Government, as it is understood in the United 
Kingdom, works by the interaction of four essential factors; the prin- 
ciple of majority rule; the willingness of the minority for the time being 
to accept the decisions of the majority; the existence of great political 
parties divided by broad issues of policy, rather than by sectional in- 
terests; and finally the existence of a mobile body of political opinion, 
owing no permanent allegiance to any party and therefore able, by its 
instinctive reaction against extravagant movements on one side or the 
other, to keep the vessel on an even keel.” (Report of the Joint Select 
Committee on Indian Constitutional Reforms, para. 20.) . 

The Constitution postulates the existence of these factors in India. 
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Union is also vested in the President, and its exer- 
ise is regulated by law. | . 

The Bestest M elected by the members of' the elec- 
total college consisting of (a) elected members of Ват 
Houses of Parliament and (bj 

ELECTION or THE elected raembers of the Legislative 
OL Assemblies of the States. Thus 
the President is elected by the representatives of the 
people, ‘and the citizens play no direct part in his 
election. Since the State Legislatures haye varying 
numbers of electors, it is- provided that, as far as 
practicable, there shall be uniformity in the scale. of 
Tepresentation of the different States at the election 
of the President. For the purpose of securing unifor- 
mity amongst the States inter se as well as the parity 
between the States as a whole and the Union, the 
number of votes which each elected member of the 
Legislative Assemblies of the States and of Parliament 
is entitled. to cast is arrived at by formulae! The 
result is; 
All the members of the State Legislatures: will to- 
gether have a number of votes, a little more orless than 
one-thousandth of the people of the State, i.e., the num- 
ber of votes is proportional to the population. As each 


Each elected member of th 


е Legislative Assembly of a State has as 
many votes as are obtained by t 


he following formula: 
Population of State 

Number of elected members of the Legislative Assembly x 1000 

In the resulting figure a decimal of five or more is to be counted 
as one. 

Each elected member of 
are obtained by the followi; 

"The total number of vot 


the Union Le, 


gislature has as many votes as 
ng formula: 


| 
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elected member of the State Legislature is given a num- 
ber of votes, each member of the Union Legislature is 
also given a number of votes equabto the average of the 
numbers of votes assigned to a, member of the State 
Legislature. ` The election of the President is to be 
held in accordance with? the system of proportionate 
representation by means of a single transferable vote, 
and the voting for such election is bysecret ballot. 
The President holds office for a term of five years 
from the date on which he enters upon his office. He 
Д may, by writing under his hand 
окы ORE Ок oF addressed to the Vice-President, 
i resign his office. Such resignation 
is forthwith communicated by the Vice-President to 
the Speaker of the House of the People. The President 
may, for violation of the Constitution, be removed from 
the office by impeachment in the manner provided in 
the Constitution. Notwithstanding the expiration of 
his term, he continues to hold office until his successor 
enters upon his office. A person who holds or has 
held office as President is eligible for election to that 
office. In*other words he may be re-elected. 
To be eligible for election as President, a person 
must be qualified for election as a member of the 
5 House of the People. If a person 
QUALIFICATIONS FOR holds any office of profit under 
о the Саз of India, or the 


Government of any State, or local authority, he is 


not eligible for election as President.* 
The President is not to be a member of either House 


of Parliament or of a House of any State Legislature and 
1The President or the Vice-President of the Union, or the Governor 


or the Rajpramukh or Up-Rajpremukh of any State or Union or State 
Міпізет is not a person, who holds an office of profit. _ p» 
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if such a member is elected as President, he vacates his 
seat in the Houseʻon the date on which he enters upon 
his office as President. The President is not to 
hold any other office of profit. The President 
is entitled; without payment of rent, to the use of his 
official residences and is also entitled te such emo- 
luments, allowances and privileges as may be fixed 
by the Parliament by law. The emoluments, allow- 
ances and the privileges of the President are not to be 
diminished during his term of office. à 
Every President and every person acting as Presi- 
dent is, before entering upon his office, to make and 
subscribe in the presence of the Chief Justice of India, 
or in his absence the senior-most Judge of the Supreme 
Court available, an oath or affirmation in the prescribed 
fozm.! i 

When a President is to be impeached for violation 
‘of the Constitution, the charge is preferred by either 
House of Parliament. Such a charge can be pre- 
ferred only if a resolution, after-fourteen days’ notice 
signed by not less than one-fourth of the total members 
of the House, is passed by a majority of not less than 
two-thirds of the total members of the House. When а 
charge has been so preferred by either House of Parlia- 
ment, the other House investigates the charge cr causes 
the charge to be investigated. The President has a 
right to appear and to be represented at such, investi- 
gation. If as a result of the’ investigation, a resolu- 
tion is passed by a majority of not less than two-thirds 


qos Wear in the name of God 


Solemnly affirm MEC таран 

2 а 

шу execute the office of President (or discharge the functions of the 
ed ER of India and will, to the best of my ability, preserve, protect 

n is efend the Constitution and the lew, and that I will devote myself 
© the service and well-being of the people of India.” 


2 
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of the total membership of the House which investi- 
gated the çharge, declaring that the charge has been 
sustained; such resolution has an effzct of removing the 
President from his office from the date on which suck 
resolution is passed. The President continues to 
function as President durihg the period of investiga- 
tion. The new President is to be elected before the 
expiration of the President's term of office. An elec- 
tion to fill a vacancy in the office of President occurring 
by reason of his death, resignation, removal, or other- 
wise, is to be held as soon as possible after, and in no 
case later than six months after, the occurrence of the 
vacancy. The person elected to fill the vacancy is 
entitled to hold office for the full term of five years from 
the date on which he enters upon his office. 

The President is the head of the State and as such 
he has the power to grant pardons, reprieves, respites or 


«remissions of punishment or to suspend, remit or com- 


mute the sentence of any person convicted ofany offence 
(a) in all cases if the punishment or sentence 1s by 
'Court-Martial, 
(b) in al’ cases where the punishment or sentence 
is for an offence against Union Law, > 


(c) in all cases where the sentence is a sentence of 


ə death. 


Tue VICE-PRESIDENT 


The Constitution provides that there shall be a Vice- 
President of India. He is ex-officio Chairman of 
the Council of States. He is not to hold any other 
office of profit. When he acts as President or dis- 
charges the functions of the President, he is not to 


perform the 4 
of States and is not entitled to any salary or allowance 


duties of the Chairman of the Council | 


e 


„То be eligible for electio 
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payable to the Chairman of the Council of aa ve 
the event of the occurrence of any vacancy in the o z 
of the President by reason of his death, течапаноп d 
removal, or otherwise; the Vice-President acts m рт 
sident until the new President is ‘elected to fil ee 
vacancy. When the President ‘is unable to disc СЫР 
his functions owing to absence or illness or any О 
cause, the Vice-President discharges his M 
The Vice-President, when he acts as President, has a $ 
the powers and immunities of the President and 15 к? 
titled to such emoluments, allowances and privilege: 
as may һе determined by Parliament by law. x 
The Vice-President is elected by the members of ot 
Houses of Parliament assembled at a joint meeting a 
accordance with the system о 
mee NAS proportional representation Py 
means of the single transfera 5 
Тһе Voting at such election is (о be by i 
He is not to be a member of either House о 
Parliament or of а House of any’ State Legen 
and if he is such a member he vacates his séat in tha 


3 а 4 ісе 
House on the date on which he enters upon his offi 
as Vice-President. ) 


vote. 
ballot. 


n as Vice-President a person 
must have completed the age 
and must be qualified for election 
Council of States. The other quali- 
се аге the same as those which аге 
election of the President. He holds 
of five years. He may, by writing 
addressed, to the President, resign- 
oved from his office by a resolution 
f States passed by a majority of all the 
of the Council and agreed to by the 


must be a citizen of India, 
of thirty-five years, 
as a Member of the 
fications for the o 
prescribed for the 
office for a term 
under his hand 
He may be remi 
of the Council o 
ther members 


' not invalidated b 
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House of the People. But no resolution for this pur- 
pose is to,be moved unless at least fourteen days’ notice 
has been given of the intention tozmove the resolution. 
Notwithstanding the expiration of his term, the Vice- 
President continues to hold office until his successor 
enters upom his office." Every Vice-President has, 
before entering upon his office; to make and 
subscribe before the President, or some person appoint- 
ed by the, President, an oath or affirmation in 


the prescribed form. 


Parliament has power to make provision for the 
discharge of the functions of the President in any 
contingency not provided for in the Constitution? 
All doubts and disputes arising out of or in connection 
with thé election of the President or the Vice-President 
are to be enquired into and decided by the Supreme 
Court, whose decision is final. If the election 
of the President or the Vice-President is declared 
void, acts done by him in the exercise of his ‘office are 
y reason of that declaration. Any 
election of the President or Vice- 


ulated by law by Parliament. 


matters relating to the 
President are to be reg 


> 
чо 


EXTENT OF EXECUTIVE POWER OF THE UNION 


The «Executive Power of the Union is co-extensive 
with its legislative power. In other words legislative 
power and executive power 50 hand in hand. The, 
executive power of the Union extends (a) to all mat- 
ters with respect to which Parliament has power to 
make laws, (b) to the exercise of such rights, authority 
and jurisdiction as are exercisable by the Government 


of India by virtue of any treaty or agreement, ^ 
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COUNCIL or MINISTERS 


, The President is the constitutional head of tae State. 
The de facto Executive is the Council of Ministers or the 
Cabinet. It is laid down that the Ceuncil of Ministers: 
is to aid and advise the President. But, having regard 
to the theory of the Constitution, the President has, in 
practice, to act on the advice-of the Council of Minis- 
ters. As the President is to act on the advice of the 
Cabinet in all matters, and as the title of the Cabinet to 
govern depends on the confidence of the House of the 
People and lapses if that confidence is lost, the system 


secures the direct and continuous responsibility of the 
Executive to Parliament. 


The Constitution provides that there shall be a 
Council of Ministers with the Prime Minister at the head 
to aid and advise the President in the exercise of his 
functions. The number of Ministers is not fixed, as 

m depends upon the requirements from time to timc. 
The question whether any, and if so what, advice was 
tendered by Ministers to the President caunot be ' 
enquired into in any court. The Prime Minister is 
appointed by the President, and the other Ministers 
ате appointed by the President on the advice of the 
Prime Minister. The Prime Minister is the pivot on 
which the whole constitutional machinery turns. The 
Ministers hold office during the pleasure of the Presi- 
dent. The Council of Ministers is collectively res- 
Ponsible to the House of the People. This means that 
ud HERE EE the Council accepts responsibility for 
Du У БЕ d о fhe Cabinet. Ifa Minister is unable 
7 сер 2 pr Шу, the only alternative left for him 
AES 7 » as there is collective responsibility. Before 

sister enters upon his office, the President ad- ; 


? 
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ministers to him the oaths of office and of secrecy 
according 10 the prescribed forms. A Minister who 
for any period of six consecutive months is not a mem- 
ber of either House of Parliament ceases to be a Minis- 
ter at the expiration of that period. The salaries and 
allowances of Ministers afe to be such as Parliament 
may from time to time by law determine. To keep 
continuous touch between the Cabinst and the Pre- 
sident, the Constitution imposes a duty on thé Prime 
Minister to, keep the President informed regarding the 
administration of the affairs of the Union. It is the 
duty of the Prime Minister (a) to communicate to the 
President all decisions of the Council of Ministers 
relating to the administration of the affairs of the 
Union and proposals for legislation, (b) to furnish such 
information relating to the administration and pro- 
posals for legislation as the President may call for, 
(c) if the President so requires, to submit for the con- 
sideration of the Council of Ministers any matter on 
which a decision has been taken by a Minister but 


which has not been considered by the Council. These 
e intended to secure harmonious working 


provisions ar ‹ wo! 
President and the Council of Ministers. 


between the 


If the President happens not to agree with the Coun- 


cil of Ministers on any matter, he may try to persuade 
them, but if he does not succeed, he has to accept 
The actual part which the President may 


play in the Government of the Union largely depends 
upon the personal equation. The President reigns, 


so to speak, but does not govern. 


CONDUCT or GovERNMEN? BUSINESS 


their advice. 


All Executive action of the Government of India is 
expressed to be taken іп ‘the name of the President. 


S 
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АП orders and other instruments are made and ехе- 
cuted іп the name of the President and are authenti- 
cated according to the rules made by the President. 
The President makes rules for the more convenient 
transaction of the business of the Government of India 


ard for the allocation of such business among the 
Ministers. 


ATTORNEY-GENERAL FoR IND;A 


The President appoints a person who is qualified to 
be appointed as a Judge of the Supreme Court to be 
Attorney-General for India. It is the duty of the 


Attorney-General to give advice to the Government of 


-India upon such legal matters, and to perform such 
legal duties, as may be referred to or assigned to him 


by the President. In the performance of his«duties he 
has right of audie 
India. 


President and receives such remuneration as the Pre- 
sident may determine. Constitutionally the pleasure 
of the President depends upon the advice of the Minis- 
try; hence in practice the appointment of the Attor- 
пеу-Сепега] is a political appointment. 


nee in all courts in the territory of 
He holds office during the pleasure of Ше, 
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PARLIAMENT ^ 


5 
The Parliament of the Union consists of the President 
and two Houses, known, respectively ғаз the »Council 
of States and the House of the People. Thus the 
Union Legislature is bicameral. The Upper House 
represents the units or the States; the Lower House 
represents the people. The two Houses respectively 
at once function to preserve the integrity of the units 
and to secure the oneness and the integration of the ^ 
Union. 
The Council of States consists of 250 members. Of 
these 12 are nominated by the President, and the re- 
maining 238 are the elected repre- 


COMPOSITION OF THE sentatives of the States. 145 seats 


ClouNciL ОЕ STATES. 
are allotted to Part A States, 


49 to Part B States, and 10 to Part C States. The 


roe 
" з 
Part С States. 


Part A States. Part B States. 

Assam 6 Hyderabad 11 Ajmer & Coorg Ta 

Bihar o 21 Jammu & Kashmir 4 Bhopal 1 

Bombay 17 Madhya Bharat 6 Bilaspur 

Madhya Pradesh 12 Mysore 6 Himachal 1 

Madras ^ 27 Patiala and East Pradesh 

Orissa 9 Punjab States 3 Delhi 1 

Punjab 8 Union Kutch 1 

Uttar Pradesh 31 , Rajasthan 9 Manipur 

West Bengal 14 Saurashtra, Nd Tripura 1 

Travancore-Cochin6 — Vindhya Pradesh 4 
145 49 10 
LL А Шан | 
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members to be nominated by the President are persons 
having special knowledge or practical experience ш 
respect of such matters as literature, science, art an 
social services. The representatives of each Part A 

- and Part B State are elected by tne elected members 
of the Legislative Assembly*of the State in accordance 
with the system of proportional representation by 
means of the single transferable vote, while the repre- 
sentatives of Part С States are chosen in such manner 
as Parliament may by law prescribe. Yet ; 

The House of the People consists of not more than 
500 members directly elected by the voters in the 
COMPOSITION or THE States. For the purpose of elect- 

: House or THe Prope, ing members, States are divided, 
grouped or formed into territorial constituencies and 
the number of members to be allotted to each such 
Constituency is so determined as to ensure that there 
shall be not less than one member for every 750,000 of 
the population and not more than one member for every 
500,000 of the population. The representation of the 
territories comprised within the territory ^of India 
but not included within any State is such as Par- 
liament may by law provide. The election to the 
Bouse of the People is on the basis of adult suffrage; 
that is to say, every citizen (man or woman) who is not 
less than 21 years of age and is not otherwise disquali- 
fied under the Constitution or under any Act of Par- 
liament on the ground of non-residence, unsoundness 
of mind, crime or Corrupt or illegal practice, is entitled 
to be registered as a voter in such election. Parliament 
by law provides for the representation in the House of 
the People of any Part C State or of any territories 
comprised in the territory of India. 


The Council of States is not subject to dissolution. 


D 
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, 
Its members are elected for Six years, one-third of them 
Duration or Houss retiring every second year. The 
OF PARLIAMENT. House of the People, unless sooner 
dissolved, has a maximum duration of five years 
from the date appointed for its first meeting. The 
expiration of the period of five years operates as a 
dissolution of the House. The period of five years 
may, while a Proclamation of Emergency is in opera- 
tion, be extended by Farliament for a period: not ex- 


'ceeding опе year at a time and not extending in any 


case beyond a period of six months after the Proclama- 
tion has ceased to operate. 2 
To be qualified to be chosen to fill a seat in Parlia- 
ment, à person must be (a) a citizen of India, (b) in, 
Quauirications FOR. MEM- the case of a seat in the Council 
BERSHIP OF PARLIAMENT. of States, not less than thirty 
years of age and, in the case of a seat in the House 
of the People, not less than twenty-five years of age, 
and (c) must possess such other qualifications as may be 
prescribed by Parliament. 3 Д 
The President may, from time to time, summon 
each House, of Parliament, at such time and place as he 
thinks fit, but six months shall not intervene between 
its last sitting in one session and the date appointed 
for its first sitting in the next session. The President 
time (a) prorogue the Houses or 


may from time to 
ins House, (b) dissolve the House of the People. 
He may address either House or both Houses assembled 


together and for that purpose require the attendance 
of the members? He may send messages to either 
House whether on a Bill pending in Parliament or 
otherwise. "Тһе House to which any message is so sent 
is with all convenient despatch to consider any matter 
required by the message tc be taken into consideration, 


P 
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At the commencement of the first session after each 
general election to the House of the People, and at the 
commencement of the first session of each year, the Pre- 
sident has to address both Houses of Parliament as- 
sembled together and inform Parliament of the causes 
of.its summons. Every Minister and the Attorney- 
General for India has the right to speak in, and other- 
wise to take part in the proceedings of either House, 
in any joint sitting of the Houscs, and in any Committee 
of Parliament of which he may be named a member, 
but is not entitled to vote. З 

The Vice-President of India is ex-officio Chairman of 
the Council of States. "Тһе Council of States chooses a 
Deputy Chairman from its mem- 
bers. - The Deputy Chairman 
vacates his office if he ceases to be a ,member 
of the Council, and may at any time resign his 
office by writing under his hand addressed to the 
Chairman. He may be remoyed from his office by а 
resolution of the Council passed by a majority of all the 
then members of the Council after at least, fourteen 
days’ notice of the intention to move the, resolution. 
While the office of the Chairman is vacant, or while the 
Vice-President is acting as President of India, the 
Deputy Chairman performs his duties. If the office of 
the Deputy Chairman is also vacant, a member of the 
Council of States appointed by the President performs 
his duties. If the Chairman and the Deputy Chair- 
man are absent from any sitting of the Council, such 
person as may be determined by tke rules of proce- 
dure acts as Chairman. The Chairman or the Deputy 
Chairman is not to preside at any sitting of the Coun- 
cil while any resolution for his removal from his office 
is under consideration. Bat the Chairman has the 


OFFICERS OF PARLIAMENT. 


THE UNION LEGISLATURE 161 


right to speak in, or otherwise to take part in the pro- 
ceedings of the Council at such sitting, but is not en- 
titled to Vote at all on such resolution or on any othe: 
matter during such proceeding. , ) 

The House of tiie People chooses a Speaker and a 
Deputy Speaker from its own members. All the pxo- 
visions already considered with regard to the Chair- 
man and the Deputy Chairman respectively of the 
Council of States are applicable to the Speaker, and the 
Deputy Speaker respectively. 

The Chairman of the Council of States holds office 
during tenure of the membership of the Council, where- 
as when the House of the People is dissolved the 
Speaker does not vacate his office until immediately . 
before the first meeting of the House of the People 
after the«dissolution. "The Chairman and the Deputy 
Chairman of the Council of States, and the Speaker 
* and the Deputy Speaker of the House of the People, 
ате paid such salaries and allowances as may be fixed 
by Parliament by law. d 

Each House of Parliament has a separate secretarial 
Staff, but this does not prevent the creation of posts 
SECRETARIAT OF common to both Houses. Parlia- 
PARLIAMENT. ment by law regulates the recruit- 
Ment and conditions of service of persons appointed 
to the secretarial staff of either House. 


Conpuci or BUSINESS 

Before taking his seat, every member of either House 
of Parliament has to make and subscribe before the 
President or some person appointed by him an oath 
or affirmation according to the prescribed form. All 
questions at the sitting or joint sitting of the Houses 
are determined by a majotity of votes of all the raem- 

11 ! 3 x 
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bers present and voting, other than the Speaker or the 
person acting as,Chairman or Speaker. The Chair- 
man or the Speaker, or the person acting as such, does 
net vote in the first iristance and has only a casting vote 
in the case of an equality of votes.» Either House of 
Parliament has power to act notwithstanding any 
vacancy іп its membership. Proceedings in Parliament 
are valid even if, some disqualified person has sat or 
voted or has otherwise taken part in the proceedings. 
The quorum to constitute a meeting of either House is 
one-tenth of the total number of members of the House, 
until Parliament by law otherwise provides. Ifat any 
time during a meeting of the House there is no quorum 
+t is the duty of the Chairman or the Speaker either 
to adjourn the House or to suspend the meeting until 
there is a quorum, 


DISQUALIFICATIONS OF MEMBERS 


No person can be a member of both Houses of Par- 
liament. Rules are made by Parliament providing for 
the vacation by a person who is chosen a member of 
both Houses of his seat in one House or the other. No 
person is to be a member both of Parliament and of a 
Honse of Legislature of a Part A or Part B State. Ifa 
person is chosen a member of both, then, at the expira- 
tion of the period specified in the rules made by the 
President, that person's seat in Parliament becomes 
vacant, unless he has previously resigned his seat in the 
State Legislature. The seat of a member of either 
House of Parliament who becomes subject to any of the 
disqualifications mentioned in the Constitution, or who 
resigns his seat, becomes vacant. Either House of Par- 
iss ru declare vacant the seat of any member who 

xs himself from all meetings for sixty days without 
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the permission of the House. In computing the 
period of sixty days no account shallbe taken of any 
period during which a House is prorogued or is ad- 
journed for more than four consecutive days. x 
“А person is disqualified for being chosen as, and for 
being, a member of eithet House of Parliament (a) if 
DISQUALIFICATIONS he holds any office of profit under 
For MzamrmsHrp. е, Government»of India or the 
Government of any State, other than an’ office 
declared by Parliament not to disqualify its holder; 
(b) if he is of unsound mind and stands so de- 
clared by a competent court, (c) if he is an undis- 
charged insolvent, (d) if he is not a citizen of India, or 
has voluntarily acquired the citizenship of a foreign 
State, or is under any acknowledgment of allegiance 
or adherence to a foreign State, (e) if he is so disquali- 
fied by any law made by Parliament. A person who is 
a Minister either for the Union or for the State is not 
deemed to hold an office of profit. If any question 
arises as to whether a member of either House of Par- 
liament lias become subject to any of the disqualifica- 
tions, the question is to be referred for the decision of 
the President and his decision is final. But before 
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giving any decision on such question, the Presi- 


dent has,to obtain the opinion of the Election Commis- 
sion and has to act according to such opinion. If a per- 
SOn sits cr votes as a member of either House of Par- 
liament before he has made or subscribed his oath or 
affirmation, or when he knows that he is not qualified 
Or that he is disqualified for membership thereof, or 
that he is prohibited from so doing by any law made by 
Parliament, he is liable in respect of each day on which 
he so sits or votes to a penalty of five hundred rupees to 
be recovered as a debt due to the Union. | ар 
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Powers, PRIVILEGES AND IMMUNITIES OF PARLIA- 
MENT AND ITS MEMBERS: 


«То enable the members of Parliament to discharge 
their duties freely and effectively, they are given 
certain privileges. Тһе members are assured freedom 
of speech in Parliament, subject to the provisions of the 
Gonstitution and to the rules and standing orders regu- 
lating ihe procedure of Parliament. No member of 
Parliament is liable to any proceedings in any Court 
in respect of anything said or any vote given by him 
in Parliament or in any committee thereof, and no 
person is so liable in respect of the publication by or 
under the authority of either House of Parliament of 
any report, paper, votes or proceedings. Freedom of 
Speech, of course, does not include the right to publish 
a speech which is libellous, apart from publication by or 
under the authority of either House. Other privileges 
and immunities of the members of the House are to be 
such as may be defined by Parliament by law. All 
these provisions apply to those who have the right to 
speak in, or otherwise to take part in the proceedings 
of Parliament. Members of either House receive 
such salaries and allowances as are determined from 
time to time by Parliament by law. 


LEGISLATIVE. PROCEDURE 


According to the legislative procedure, a Bill, other 
than a Money and Finance Bill, may originate in 
either House of Parliament. А ВШ is to be deemed 
to have been passed by the Houses of Parliament only 
ifit has been agreed to by both Houses, either without 
amendment or with such amendments only as are 
agreed to by both Houses. The prorogation of the 
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Houses does not involve the lapse of a Bill pending in 
Parliament. The dissolutiqn of the House of the 
People cAuses the lapse ‘of any Bjll which is pending 
in it, or which has been passed’ by that House but 
is pending in the Council of States. If a Bill (except a 
Money Bill), has been passed by one House and trans- 
mitted to the other House and is rejected by the 
other, or if the Houses have finally disagreed as to the 
„amendments, or if it is not passed within six' months 
after its reception by the other House, the President 
may notify to the Houses either by message or by public 
notification his intention to call a joint sitting for the 
purpose of deliberating and voting on the Bill. The 
President may call a joint sitting at any time after the 
date of its notification. At the joint sitting the ques- ' 
tions are determined by a majority of the total num- 
ber of members of both Houses present and voting. 
Only such amendments may be made as are conse- 
quential The decision of the person presiding as 
to the amendments which are admissible is final. 

No Money Bill shall be introduced in the Council 
of States. ° This provision is in accordance with the de- 
SER Waar тпосгапо principle that any, pro- 
верст or Money Bus. posal for the imposition of taxa- 
tion or the appropriation of public revenue should 
emanate from the House which represents the people. 

' After the Money Bill is passed Бу the House of 
the People, it is transmitted to the Council of States 
for its recommendations. The Council of States has, 
within fourteen days from the date of its receipt, to 
return, the Bill to the House of the People with its re- 
commendations. The House of the People may either 
accept or reject all or any of the recommendations of 
the Council of States. ‘If the House of the People 
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accepts any of them, the Money Bill shall be deemed to 
have been passed, by both Houses with those amend- 
ments. If the House of the People does not accept 
аяу of the recommendations of the Council of States, 
the Money Bill shall be deemed to hive been passed by 
both Houses in the form in Which it was passed by the 
House of the People. If a Money Bill passed by the 
House of the People and sent to the Council of States 
is not réturned to the House of the People within four- 
teen days, it shall be deemed to have been, passed by 
both Houses at the expiration of the said period in the 
form in which it was passed by the House of the People. 
The effect of this provision is that in money or finan- 
cial matters the Council of States has neither the 
initiative nor the determining voice. It has the 
power of making recommendations which may or may 
not be accepted by the House of the People, and if it 
does nothing for fourteen days after receiving a Bill, 
the Bill as passed by the House of the People is deemed 
to have been passed by Parliament. Thus the real 
and effective power as regards Money Bills is with the 
House of the People. і 
A Bill is a Money Bill if it contains only provisions 
(Sei A MOn DiS dealing with all or any of the 
following matters: 
(a) the imposition, abolition, remission, alteration, 
or regulation of any tax; 4 
(b) the regulation of the borrowing of money or 
the giving of any guarantee by the Govern- 
ment of India, or the amendment of the law 
with respect to any financial obligations of 
the Government of India; 
(c) the custodv of the Consolidated Fund or the 
2 Contingency Fund of India, the payment of . 
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moneys into or the withdrawal of moneys 
€ 


from any such Fund; 5 
(d) the appropriation of moneys out of the Conso- 
lidated Fund of India;' ^ 


(e) the declaring of any expenditure to be expendi- 
ture to be charged on the Consolidated Fund 
of India or the increasing of the amount of 
any such expenditure; A 

(£) the receipt of money on account of the Con- 

solidated Fund of India or the public account 

of India, or the custody or issue of such 
money or the audit of the accounts of the 
Union or of a State; 

(g) any matter incidental to any of the matters 
specified above. 

If a Bill only provides for fines, fees, etc., it is not to 
be deemed a Money Bill. If any question arises as to 
whether a Bill is a Money Bill or not, the Speaker of 
the House of the People is to decide it and his decision 
is final. Every Money Bill, when it is transmitted 
to the Council of States, and when it is presented to the 
President for assent, must have an endorsement on 
it in the form of a certificate of the Speaker of the 
House of the People signed by him that it is a 
Money Bill. ‘ 

When a Bill has been passed by the Houses of Par- 
liament, it must be presented to the President. The 
eon eek President declares either that he 

z assents to it or that he withholds 
his assent. The President may, as soon as possible 
after the presentation to him of a Bill (except a 
Money Bill) for assent, return the Bill to the Houses 
with a request for its reconsideration, or may sug- 
gest amendments, and the Houses have to consider his 
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suggestion without delay. If the Bill is passed again 
by the Houses with or withont amendments and pre- 
sented to the President for assent, the President has to 
give his assent to it. 


PROCEDURE IN FINANCIAL MATTERS 


The financial procedure is based upon the principle 
that a proposal for the imposition of taxation or for 
the appropriation of public revenue can only be made 
on the recommendation of the President—on the res- 
ponsibility of the Executive (Cabinet). 

There is an Appropriation Act which authorizes 
expenditure on several heads up to amounts specified 
in the Act. 

Іп every financial year the President shall cause to 
be laid before the Houses of Parliament a statement, 
ANNUAL FINANCIAL called the Annual Financial State- 
STATEMENT. ment, of the estimated receipts 
and expenditure of the Government of India for the 
year, showing separately— 


(a) the sums required to meet the expenditure 
which is charged upon the Consolidated 

Fund of India, and 
(b) the sums required to meet other expenditure 
proposed to be made from the Consolidated 

Fund of India 

and distinguishing revenue expenditure from 

other expenditure. 
The expenditure charged.on the Consolidated Fund 

comprises ;— 4 
(а) the emoluments and allowances of the Presi- 


dent and other expenditure relating to his 
office; 


D 
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(b) the salaries and allowances of the Chairman. 
,and the Deputy Chairman of the Council 2% 
of States and the Speaker and the Deputy 
Speaker of the House of the People; 0 
(с) debt charges for which the Government of 
India is liable? including interest, sinking 
fund charges and redemption charges, and 
other expenditure relating to the raising 


` of loans and the service and redemption 
| of debt; 
(d) (i) the salaries, allowances and pensions: 


payable to or in respect of Judges of the: 
Supreme Court; 
(ii) the pensions payable to or in respect of” 
Judges of the Federal Court; 
| (iii) the pensions payable to or in respect of 
| Judges of High Court of Part A States; 
EE (c) the salary, allowances and pension payable to: 
or in respect of the Comptroller and Auditor- 
| . General of India; 
| (f) айу sums required to satisfy any judgment, 
decree or award of any court or arbitrali 
tribunal; Ы 
(g) any other expenditure declared by the Consti- 
> tution or by Parliament by law to be so 
| charged. А j -— 
This expenditure is described as charged on the 
Consolidated Fund of India, because it is exempt 
| means а single general Fund consti- 


ch all revenues are paid and out of” 
The purpose of the Consolidated 


1The term “Consolidated Fund" m 
tuted of all funds of the Union into whi 


- Which all normal expenditure is met. 
Fund is to enable ie Treasury and the Parliament of the Union to deal 


With the revenues of the Union as a whole instead of allocating a parti-- 
cular tax to particular items of expenditure. 

For the working of the Government it is necessary to reserve certain: 
expenditure from the annual parliamentary vote. Thijs expenditure is: 
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from the annual vote of Parliament. There is good 
reason for exernpting № from annual Parliamentary 
voting as it is reqvired for the discharge of the vital 
functions of the State. This expenditure is not sub- 
ject to the voting of Parliament, but either House of 
Parliament is at liberty to discuss the estimates of this 
expenditure. The other expenditure is submitted in 
the form of demands for grants to the House of the 
People, which may assent or refuse to assent to any 
demand, or assent to a demand subject to a reduc- 
tion of the amount specified therein. No demand for a 
grant can be made except on the recommendation of 
the President. 

After the grants have been made by the House of the 
People a Bill is introduced to provide for the appro- 
priation out of the Consolidated 
Fund of India of all moneys re- 
quired to meet : (a) the grants so made by the House 
of the People, and (b) the expenditure charged оп 
the Consolidated Fund of India, but not exceeding in 
any case the amount shown іп the statement рге- 
viously laid before Parliament. No amendment shall 
be ‘proposed to any such Bill in either House of Par- 
-ament which has the effect of varying the amount or 
altering the destination of any grant so made. The 
decision of the person presiding as to whether an 
amendment is inadmissible is final. No money shall 
be withdrawn from the Consolidated Fund of India 
except under appropriation under the Appropriation 
Act. To meet the contingency of the grant proving 
insufficient, provision is made for securing a supple- 
mentary grant by following the same procedure as for 


charged on the Consolidated Fund, which means that an annual vote is 
not required for it. j 


APPROPRIATION Ви. 
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the original grant. Expenditure is incurred by Govern- 
ment from month to month? and some "expenditure 
is incurretl before the Appropriation Act is passed, so 
that provision has to be made for such expenditurc. 
The House of the'People is empowered (a) to make 
any grant in advance in repect of the estimated expen- 
diture for a part of any financial year pending the 
passing of the Appropriation Act, (b) to make a grant 
for meeting an unexpected demand upon ,the re- 
Sources of India, (c) to make an exceptional grant 
which forms no part of the current service of any finan- 
cial year. Parliament has also power to authorize the 
withdrawal of moneys from the Consolidated Fund of 
India for the purposes of such grants. 

A Money Bill or an amendment to it must be recom- 
mended by the President, and it shall not be intro- 
Бреал. Provisions as. duced, іп the Council of States. 
TO FiNANCIAL BILLS- An amendment making provision 
for the reduction or abolition of any tax does not 
require the recommendation of the President. 
No Bill which, if enacted and brought into opera- 
tion, would> involve expenditure from, the Consoli- 
dated Fund of India shall be passed by either House 
of Parliament, unless the President has recom- 
mended.tothat House the consideration of the Bill. 


Thus the initiative in financial matters lies with the 


Executive. It may be noted that in financial matters 
both Houses of Parliament are not given coordi- 
nate or coequal powers, but the House of the People 
alone has real and effective power in such matters. 


PROCEDURE GENERALLY 


Each House of Parliament makes rules regulating its 
procedure and the conduct of its business, "Тһе Pre- 
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sident, after consultation with the Chairman of the 
Council of States and the Speaker of the House of the 
People, makes rules as to the procedure with respect to 
joint sittings of, and communications between, the two 
Houses. The Speaker of the House of the People 
presides at a joint sitting ‘of the two Houses, or in 
his absence any person entitled under the rules 
to do so, 4 

Business in Parliament is to be transacted in Hindi 
or English. But the Chairman of the Council of States 
LANGUAGE то вв usen Or the Speaker of the House of 
IN PARLIAMENT. the People, as the case may be, 
тау permit any member who cannot adequately 
express himself in either language to address the 
House in his mother tongue. This is a temporary 
. provision. Unless Parliament by law «otherwise 
provides, the option to use English will cease at the 
expiration of fifteen years from the commencement of 
the Constitution, In other words English may be 
used for fifteen years, and may be authorized for a 
longer period if Parliament by law so provides. 

No discussion is allowed in Parliament with res- 
pect to the conduct of any Judge of the Supreme 
.Pacut or Discussion 1s Court or of a High Court in the 
PARLIAMENT. discharge of his duties except on 
a motion for presenting an address to the President 
praying for the removal of the Judge under the 
provisions of the Constitution. The courts have 
no jurisdiction to question the validity of any pro- 
ceedings in Parliament on, the ground of any alleged 
irregularity of procedure, No officer or member 
of Parliament in whom powers are vested by the 
Constitution for regulating procedure or the conduct 
of <business or maintenance of order in Parliament, 
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is subject to the jurisdiction ‘of any court in respect 
of his exercise of these power). ЖА т! 

The méhbers of Parliament have the right of asking 
questions and supplementary questions and also cf 
nioving resolutions’ on matters which are within the 
sphere of Paxliament or oh matters of public interest. 
They have also the right of moving motions for ad- 
journment to discuss any matter of urgent pyblic in- 
terest. All these rights are embodied in the rules of 
procedure and the standing orders which are in force. 


LEGISLATIVE POWERS OF THE PRESIDENT 


A situation may arise during the recess of Par- 
liament in which the executive action of the Presi- 
dent may be insufficient to meet the circumstances. 
He is, therefore, entrusted with legislative powers 
during this period. If at any time, except when both 
the Houses of Parliament are in session, the President, 
is satisfied that circumstances exist which render it 
necessary’ for him to take immediate action, he may 
promulgate'such Ordinances as the circumstances may 
appear to him to require, Such an Ordinance: has 
the same force and effect as an Act of Parliament. It 
must be laid before both Houses of Parliament and it 
Ceases to operate at the end of six weeks from the, 
re-assembly of Parliament, unless resolutions dis- 
approving it are passed by both Houses before the 
expiration of that period. It may be withdrawn by 
the President at any time. The power of the Presi- 
dent to promulgate an Ordinance is an extraordinary 
power, but it is to be remembered that in actual prac- 
tice he exercises it on the advice of the Ministry which is 
responsible to the House of the People. | 5 
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7 THE UNION JUDICIARY 


Judicial power is an indispensable element in 
government. Hence if a federal government is to work 
effectively it must have its own judiciary to exercise 
its judicial power. The essence of a federation is the 
distribution of the legislative, financial and executive 
powers between the federation and the " federating 
units. Both the federal government and the federat- 
ing governments have to function within their de- 
` marcated and delimited spheres. Disputes as regards 
the interpretation of the Constitution and the res- 


pective rights of the federation and the units are inevi- ^ 


table and common in allfederations. Hence a Federal 
or Supreme Court is an indispensable necessity ina 
federal Constitution. Further, in a federal Constitution 
in which the fundamental rights of citizens are dec- 
lared and guaranteed, and remedies against interference 
with them are provided through the Supreme Court, 
the Sppreme Court has to protect these rights. ‘Thus a 
Supreme Court acts at once as the interpreter and 
guardian of the Constitution. 

_ The Indian Constitution provides for the establish- 
ment of a Union Judiciary—the Supreme Court— 
with original, appellate and advisory jurisdiction. 
Though the Constitution is of a federal type, it differs 
from the American Constitution in that there is no 
double chain of courts, one to administer the Union 
laws and the other to administer the State laws. АП 
the courts of the country constitute a single hierarchy 
with the Supreme Court at its head. 
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The Cohstitution provides for the establishment of a 
Supreme Court of India. It consists of the Chief Justice 
of Iiidia and, until Parliament by 
law prescribe$ a larger number, 
of not more than seven other Judges. Every 
Judge of the Supreme Court is appointed by the Pre- 
sident after consultation with such of the Judges of 
the Supreme Court and, of the High Courts in the 
States as the President may deem necessary for the 
purpose and holds office until he attains the age of 
sixty-five yéars. In the case of appointment of a Judge 
other than the Chief Justice, the Chief Justice of India 
is always to be consulted. A Judge may resign, and 
he may be removed from his office only by an order оҒ 
the President passed after an address by each House 
of Parliament supported by a majority of not less than 
two-thirds of the members present and voting has been 
presented to the President by both Houses of Parlia- 
ment in the same session for such removal on the 
ground of proved misbehaviour or incapacity. 

A Judge of the Supreme Court must be a citizen of 
India and must have been for at least five years a Judge 
Quan of a High Court or High Courts 
(REEOINTAENT ASAT or an advocate of a High Court 
(EUIS тнк Supreme ог High Courts for at least ten 

d^ years, or must be, in the opinion 


4 3 
THE SUPREME Court. 


of the President, a distinguished jurist. Every Judge“ 


before he enters upon his office has to make and sub- 
scribe before the President an oath or affirmation in the 
prescribed form. ° A person who has been a Judge of 
the Supreme Court cannot plead or act in any court or 
before any authority within India. 

The Judges of the Supreme Court are to be paid 
Salaries as follows:—The* Chief Justice Rs. 5,000/- 

. ^ 


М 


176 THE UNION 


and other Judges Rs. 4,000/- 
per, month, They are entitled, 
without payment of rent, to the use of in official 
residence. The Judges’ privileges and allowances 
and other rights in respect of leave of absence and 
pension are fixed by Parliament by an Act and cannot 
be-varied to their disadvantage after their appoint- 
ment. Their salaries are charged on the Consolida- 
ted Fund of India and cannot be voted upon by. 
Parliament, which may, however, discuss the salaries. 
All these provisions are intended to secure fixity of 
‘tenure of office and of salaries with a view to ensuring 
the Judges’ independence, so essential for the func- 
“tioning of a democratic federal Constitution. 

When the office of the Chief Justice of India becomes 
vacant, or when the Chief Justice is unable for any 
reason to'perform the duties of his office, the Presi- 
dent is to appoint one of the other Judges of the Court 
for the purpose. If at any time the session of the 
Supreme Court cannot be held or continued for want 
of a quorum, the Chief Justice of India may, with the 
previous consent of the President and after consulta- 
tion- with the Chief Justice of the High Court con- 
cerned, nominate as an ad hoc Judge for the necessary 
period a Judge of a High Court duly qualified for 

appointment as a Judge of the Supreme Court. A ` 
Judge so nominated has, in priority to other duties of 
his office, to attend the sittings of the Supreme Court, 
and while so attending he has all the jurisdiction, 
powers and privileges, and discharges the duties, of à 
Judge of the Supreme Court. The Chief Justice of India 
May at any time, with the previous consent of the Pre- 
Sident, request an ex-Judge of the Supreme Court to 
sit end act as a Judge of the Supreme Court. Every 
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, 
such persdn so requested, if he consents to sit and act 
as a Judge, is entjtled, while 50 sitting and acting, to 
such allowances as the President mey determine and 
has all the jurisdiction, powers and’ privileges of, but is 
not otherwise to be deemed to be, a Judge of the Sup- 
reme Court. B 

The Supreme Court is a court of record and has all 
the powers of such a cqurt including, the power to 
punish for contempt of itself. 

The Supreme Court shall normally sit in Delhi, but 
it may also sit in such other place or places as the Chief 
Justice of India may, with the 


Sear ов 5 ME т. * : : 
COAT approval of the President, appoint. 


The Supreme Court has both original and appellate 1 


jurisdiction. It has also consultative or advisory juris- 

> diction. The original jurisdiction 
Jensoren0s OF THE is mainly confined to matters 

зары regarding the interpretation of 
the provisions of the Constitution which arise bet- 
ween the Union and the federating Units or between 
‘the federating Units themselves. In addition, it has 
appellate jusisdiction to issue orders in the nature of 
writs for the enforcement of fundamental rights. 
Apart from this, it has no original jurisdiction i in other 
matters. It thas appellate jurisdiction in all matters 
from the High Courts in the States as well as from other 


tribunals, It has also advisory jurisdiction on reference ” 


being made to it by the President in certain matters. 
The Supreme Court has original jurisdiction in two 

classes of cases. (1) It has exclusive jurisdiction in any 

dispute between the Government 


ORIGINAL JURISDICTION. } ( 
2 юУ of India and one or more States, 


In a case in which the Supreme Court has original jurisdiction, a 
person can straightway file a suit or move the Supreme Court. = 
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or between the States among themselves, which 
involves any question qf law or fact on which the 
existence or extent of a legal right depends. Thus 
the parties to the suits must be Governments, cither 
the Union and the Units or the federating Units. (2) 
lt has power to issue directions or orders in the nature 
of writs of habeas corpus, mandamus, prohibition, quo war- 
ranto and certiorari, or any of them, for the enforcement 
of fundamental rights. 

The Supreme Court has appellate junsdictiori from 
the High Courts and other tribunals in the States. The 
appellate jurisdiction has two 
aspects: (1) jurisdiction regarding 
» appeals involving the interpretation of the Constitu- 

tion, whether in a criminal, civil or other proceeding 

(constitutional cases); and (2) jurisdiction regarding 

appeals in other civil or criminal matters. 

(1) Constitutional Cases. An appeal lies to the Sup- 
reme Court from any judgment, decree or final order 
of a High Court in India, whether in a civil, criminal 
or other proceeding, if the High Court certifies that the” 
case involves a substantial question of lzw as to the 
interpretation of the Constitution. If the High Court 
refuses to grant a certificate, an application may be 
made to the Supreme Court for the grant of special 

Р leave. Where such a certificate is given, or such 
leave is granted, any party in the case may appeal to the 
Supreme Court on the ground that the question has 
been wrongly decided and, with the leave of the Sup- 
reme Court, also on any other ground. 

(2) (a) Appeals in Civil Matters. An appeal lies to 
the Supreme Court from a judgment, decree or final 
order in a civil proceeding of a High Court in India, 
if the High Court certifies (2) that the amount or value 
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of the subject- matter of the dispute i in the.court of first 
instance and stil? in dispute Оп appeal was and is not 
less than’ twenty thousand rupees, (0) that the judg- 
ment, decree or final order involves, directly or in- 
directly, some claim or question respecting property of 
the like amount or value, or (c) that the case is a ‘fit 
one for appeal to the Supreme Court. 5 


(2) (b) Appeuls in Criminal Matters." An appeal lies 
to the Supreme Court from any judgment, final order 
or sentencesin a criminal proceeding of a High Court in 
India, if the High Court (а) has on appeal reversed an 
order of acquittal of an accused person and sentenced 


him to death, or (6) has withdrawn for trial before. 


itself any case from any court subordinate to its autho- 
rity and has in such trial convicted the accused person 
and sentenced him to death, or (с) certifies that the case 
is a fit one for appeal to the Supreme Court. 

The Supreme Court may, in its discretion, grant 


special leave to appeal from any judgment, decree, 
determination, sentence or order 


SPECIAL LEAVE то in any cause or matter passed 
PPEAL BY THE SUPREME 
Соџат. > or made by any court, or 


tribunal in India, except by a 
court or tribunal constituted by or under any law 
relating 1 io the Armed Forces. This is a very impor- _ 
tant provision, as it enables the ` Supreme Court to — 
review. the decision of any tribunal in India if there 
is a miscarriage of justice. 


The Supreme Court has power to review any judg- 


ment pronounced or order made 
Power or Review. В 


by it. 
Provision is also made for the enlargement of dne 
jurisdiction of the Sas ‘Court. % Ч 
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The law declared by the Supreme Court is binding 
on all courts within the territory of India. 

Any decree passed by the Supreme Court ‘or order 
made by the Supreme Court is enforceable throughout 
the territory of India in such manner as may be pré- 
scribed by law by Parliamént. The Supreme Court 
has power to make orders for the attendance of wit- 
nesses, tke discovery or production of documents, or the 
investigation or punishment of any contempt of itself, 
and all such orders are enforceable in the whole’ ferri- 
tory of India. 

If at any time the President thinks that a question 
of law or fact has arisen, or is likely to arise, which} is of 
such-a nature and of such pjublic 
importance that it is expejdient 
to obtain the opinion of the Supreme Court upon it, he 
may refer the question to the Supreme Court for con- 
sideration and the Court may report to the President its 
opinion thereon. "This is the advisory or consultative 
jurisdiction of the Supreme Court. 4 

All authorities, civil and judicial, in the territory of 
India must act in aid of the Supreme Court. 

The Supreme Court has power, with the approval of 
the President, to make rules for regulating the prac- 
tice and procedure of the Court. 

The minimum number of Judges who are to sit for the 
purpose of deciding constitutional cases or for hear- 
ing any reference for advisory opinion shall be five. 

All Judgments of the Supreme Court are to be de- 
livered in open Court, aad so must the report on 
reference made by the President. No judgment and 
no such opinion is to be delivered by the Supreme 
Court save with the concurrence of a majority of the 
Judges present at the hearing of the case. .A dis- 


ADVISORY JURISDICTION. 
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, 
senting Judge may deliver а separate judgment or 
opinion. е 3 “АД. ? 
Appoihtments of officérs and servants of the Supreme 
Court are made by the Chief Justice of India subject 
М ^ to the law made by Parliament. 
Orricers, ETC. or THE — "Dhelr conditions of service are 
SuPREME COURT. 5 
to be such as may be prescribed 
by rules made by thes Chief Justice, of India. Such 
. rules, so far as they relate to salaries, allowances, leave 
or pensions, require the approval of the President. 

The administrative expenses of the Supreme Court, 
including all salaries, allowances and pensions payable 
to the officers and servants of the Court, are charged 
upon the Consolidated Fund of India, and any fees or 
other moneys taken by the Court form part of that ' 
Fund. «АШ these provisions are made to secure the in- 
dependence of the Union judiciary. 

To sum up, the Supreme Court is invested with origi- 
nal jurisdiction with respect to certain classes of cases 
and with respect to the issue of writs for the enforce- 
ment of fundamental rights, and with appellate, revi- 
sional and"consultative jurisdiction. It is the protector 
of the fundamental rights. It is the final interpreter 
and custodian of the Constitution, whether relating to 
fundamental rights or to the questions arising between 
the Union and the States and the States inter se. There 
is no other Supreme Court in any federal State of the’ 
world with such a variety of jurisdiction. The impor- 
tance of its role in the working and the growth of the 
Constitution by the process of its interpretation cannot 
be exaggerated. 


е 


' CHAPTER: IV 


COMPTROLLER AND AUDITOR-GENERAL : 
OF INDIA 


For effective responsible government it is not enough 
that revetue should be raised and spent.under the 
authority-of the Legislature, but it is also essential that 
the items of expenditure incurred by the Executive are 
kept strictly within the grants made by the Legislature. 


This function is performed by the Comptroller and the ` 


Auditor-General, who is appointed to control on behalf 
of the Union and the States all disbursements and to 
audit all accounts of moneys administered ,by and 
under the authority of Parliament and the State 
Legislatures. He is at once the custodian of the public 
purse and the controller of the public expenditure. It 
is his duty to see that the expenses voted by Parliament 
and the State Legislatures are not exceeded or 
varied from what have been laid down by Parliament 
or the State Legislatures in what are called the 
Appropriation Acts. He occupies an independent and 
responsible position. 

The Constitution provides that there shall be a 
Comptroller and Auditor-General of India who 15 
appointed by the President and shall only be removed 
from office in like manner and on the like grounds as a 
Judge of the Supreme Court. Before ue enters upon 
his office, he has to make and subscribe before thc 
President, or some person appointed in that behalf 
by him, an oath or affirreation in the prescribed form. 

' His salary and other conditiens of service are deter- 
182 


AUDITOR-GENERAL OF INDIA 183 


mined by’ Parliament by law. Neither his salary nor 
his rights in respect of leave of absence, pension or age 
of retirerfient’shall be varied to his disadvantage after 
his appointment. Не is not eligible for further office 
under Government after he has ceased to hold his office. 
Тһе conditions of service df his staff are prescribed by 
rules made by the President after consultation with 
him. The administrative expenses of his office are 
charged on the Consolidated Fund of India. All these 
provisions are intended to secure his independence of 
the Legislature and the Executive. ; 

Тһе Comptroller and Auditor-General has to per- 
form such duties and exercise such powers in relation 
Dorms ann Powersor 10 the accounts of the Union and 
THECoMPrROLLER anp ОҒ the States and of any other 
AuDrrOR-GENERAL. authority or. body as may be 
prescribed Әу апу law made by Parliament. The 
accounts of the Union and of the States are to be 
kept in such form as he may, with the approval of the 
President, prescribe. It may be noted that the States 
are the federating units, but the authority controlling 
their expenditure is appointed by the Union. 

The reports of the Comptroller and Auditor-Gereral 
relating to the accounts of the Union are submitted to 
ANUS the President, who has to have 

NL them placed before each House ор _ 


Parliament. Similarly the reports relating to the 
accounts of a State are submitted to the Governor 
9r the Rajpramukh of the State, who has to have 
them laid before the Legislature of the State. 


Part ill 
THE STATES, 


CHAPTER I 
THE GOVERNMENT OF THE STATES 


. CLASSIFICATION OF STATES d 


The Republic of India established by the Constitu- 
tion is a territorial community and is a Union of 
'28States. These States, which аге specified in Parts A, 
B and C of the First Schedule to the Constitution, 
are called Part A, Part B and Part C States. There are 
nine Part A States : Assam, Bihar, Bombay, Madhya 
Pradesh, Madras, Orissa, Punjab, Uttar Pradesh and 


West Bengal—being the old Governors Provinces’ 


whose territories have been enlarged by absorption 
of some of the former Indian States. There’ are eight 
Part B States, three of which—Hyderabad, Mysore and 
Jammu and Kashmir—are the former Indian States 
which have continued as separate units, while the 
remaining five—Madhya Bharat, Patiala and East 
«Punjab States Union, Rajasthan, Saurashtra, Tra- 
vancore-Cochin and Windhya Pradesh—are units 
formed by the merger of two or more former Indian 
States. "There are eleven Part C States: three of them 
—Ajmer, Coorg and Deihi—are the former Chief 
Commissioners’ Provinces, and the remaining сірі, 
namely, Bhopal, Bilaspur, Gooch-Behar, Himachal 
Pradesh, Kutch, Manipur, and Tripura, are admi- 
nistzative units formed by the merger of the territories 
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of one or more Indian States. There 15. besides, the 
"territory" of the Andaman and Nicobar Islands men- > 
tioned in Part D of the First Schedule, which is a dis- 
tinct administrative unit. à 
“The Union of India, as already noted, consists of 
twenty-seven’ constituent States and the territory of the 
Andaman and Nicobar Islands, but the status of all the- 
constituent States is not the same. "They are classi- 
fied into three categories having regard to their status. 
before 26th January, 1950, and the political conditions 
obtaining in them and the nature of the constitutional 
machinery provided for them. The Part A States, 
which are the old Governors’ Provinces, are consti- 
tuent States with a parliamentary executive. The 
Part B States are also constituent units and have the 
same status and executive as that'of the Part A States, 
except that the head of each Part B State is a 
Rajpramukh whereas the head of a Part A State 
is a Governor. Further, for ten years after the com- 
mencement of the Constitution these Part B States 
are under the general control of, and have to comply 
with such particular directions, if any, as may from time: 
to time be given by, the President. Apart from 
some minor differences as regards the composition» of 
High Courts, the status and constitutional machinery 
for Part A and Part B States are the same. Part € 


States being politically backward, the Constitution 


does not provide for a parliamentary government for 
them, but has, made provision for a simpler and 
representative government under the control of 
the Centre. The Andaman and Nicobar Islands are 
centrally administered. е 

The differences in the status and the constitutional 
machinery for the different categories of States’ are: 


N 
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necessitated by the existing political conditions in these 
States. Many people :есі, howevez, that а classi- 
fication more dignified than ‘that of Part A and Part B 
aud Part C States should have been adopted. 


^ CHAPTER II” 


ay PART A STATES 
THE STATE EXECUTIVE 


^ 
- o 


Tur GOVERNOR 


 The*State Executive is parliamentary. The Gover- 
nor acts on the advice of the Council of Ministers. 
This is Cabinet government of the British pattern. The 
only difference is that the formal executive head of 
the United Kingdom is the Sovereign, whose office 15 : 
hereditary, whereas the formal executive head of the 
State is the Governor who is appainted by the Presi- 
dent. Constitutionally the Governor is in all res- 
pects like the constitutional head of the British demo- 
сгасу. i 

The Constitution provides that there shall be a 
Governor for each State. The executive authority of 
the State is vested in the Governor and it is exercised 
by him, aided and advised by the Council of Minis- 
ters collectively responsible to the Legislative Assembly 
of the State. { 

The Governor is appointed by the President by зуаг-_ 
rant under his hand and seal. The Governor holds 
APPOINTMENT oF office during the pleasure of the 
Governor. President. He may, by writing 
under his hand addressed to the President, resign his 
Office. Subject to the abovementioned provisions, the 
Governor holds office for a term of five years from 
the date on which he enters upon his office. He may, 
however, be relieved of 115 office by the President 
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hefore that term expires. Notwithstanding the ex- 
piration of һы “егт, he continues to hold office until 
his successor enters-upon his office. 


To be eligible for appointment as Governor, a per- 
son must be a citizen of India and must have е5т- 
Giese оК pleted the age of thirty-five years. 
APPOINTMENT AS The Governor shall not be a 
Сото member of either House of Parlia- 
ment or of a House of State Legislature, and if such 4 
member is appointed Governor, he vacates his seat in 
that House on the date on which he enters upon his 
office as Governor. The Governor is not to hold апу 
other office of profit. He is entitled without payment 
of rent to the use of his official residences and is also 
entitled to such emoluments, allowances апа ргіуі- 
jeges as are specified in the Second Schedule to the 
Constitution. His emoluments and allowances are 
not to be diminished during his term of office. Every 
Governor and every person discharging the functions 
of the Governor has, before entering upon his office; 
to make and subscribe in the presence, of the Chief 
Justice of the High Court of the State or, in his 
absence, the seniormost Judge of the Court available; 
ап oath or affirmation in the prescribed form.? р 

Тһе Governor is the de jure head of the State and as 


"such he has the power to grant pardons, reprieve; 


respites or remissions of punishment or tò suspend, 


“Тһе Governor is paid a sum of Rs. 5,500/- per month as emolument- 


ы EA. do cane ше name-of God pat T will faithfully 
solemnly affirm 
execute the office of Governor (or discharge the functions of the Gover” 
ШОГОН к I ERI (name of the State) and will to the best of my ability 
preserve, protect and defend the Constitution and the law and that 
will devote myself to the service and well-being of the people of... 
eee TEE (name of the State). 5 


STATE EXECUTIVE САЛ) 
; 


remit or commute the sentence of any person convic- 
.ted of any offence against any law of the State. 

The basic principle of the Constitution is that the 
executive power of the State is Go-extensive with its 
"rer оғ Executive ° legislative competence. In other 
Роа or tHe State. wordo it extends to the matters 
with respect to which the State Legislature has power 


to make laws. 3 5 
э 


‚Союхси, or MINISTERS : 


The Governor is the constitutional executive head 
of the State. The d: facto executive is the Council of 
Ministers, In theory the Council of Ministers is to aid 
and advise the Governor, but having regard to the, 
theory of the Constitution, the Governor has in prac- 
tice to agt on the Council's advice. As we have men- 
tioned, this is Cabinet government of the British 
pattern. Some of the important conventions under 
which Cabinet government functions in Great Britain 
are embodied in the Constitution whilst other conven- 
tions are,assumed for its functioning. As the Governor 
is to act onthe advice of the Cabinet in all matters, 
and as the title of the Cabinet to govern depends on 
the confidence of the Legislative Assembly and lapses if 
that confidence is lost, the system secures a direct and 
‘continuous responsibility of the Executive to the Legis- 
lature and ultimately to the electorate. - 

'The Constitution provides that there shall be a 
Council of Ministers with the Chief Minister at the head 
to aid and advise the Governor in the exercise of his 
functions, éxcept in so far as he is required under the 
Constitution to exercise his functions in his discre- 
tion. The basis of the State executive is respon- 


sible government, and the Governor has in practice to 
. 9 
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accept the advice of the Council of Ministers. 
Hence еге would appzar to be no room for him to 
exercise his functions in his discretion. The real 
position is that the Governor as the executive head of 
the State is not required to act in his discretion, but Кс 
is required to do so under the Constitution when he 
acts as an agent of the President for tribal areas. 
The number of Ministers is not fixed, as it depends 
upon the requirements from time to time. The ques- 
tion whether any, and if so what, advice was ten- 
dered by Ministers to the Governor cannot ‘be inquired 
into in any Court. The Chief Minister is appointed 
by the Governor and the other Ministers are appointed 
by the Governor on the advice of the Chief Minister. 
The Ministers hold office during the pleasure of the 
Governor. The Council of Ministers is collectively 
résponsible to the Legislative Assembly. This means 
that every member of the Council of Ministers accepts 
responsibility for every decision of the Cabinet. If a 
Minister is unable to accept responsibility, the only 
alternative left for him is to resign, as there is collec- 
tive or joint responsibility. A Minister who for any 
period of six consecutive months is not a member of the 
State Legislature ceases to be a Minister at the end of 
that period. Before a Minister enters upon his office, 
the Governor has to administer to him the oaths of. 
‘office and secrecy according to the prescribed form. 
The salaries and allowances of Ministers are to be such 
as the State Legislature may from time to time by 
law determine. To keep continuous touch between the 
Cabinet and the Governor, the Constitution imposes 
a duty on the Chief Minister to keep the Governor 
informed regarding the administration of the affairs 
of the State. It is the duty of the Chief Minister: 


STATE EXECUTIVE | 91. 
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(а) to communicate to the Governor all decisions of 
the Council of Ministers reiating to, the administia- 
tion of the affairs of the’ State and proposals for legis- 
lation; (b) to furnish such information relating $o 
е administration of the affairs of the State and pro- 
posals for legislation as “the Governor may call for; 
(с) if the Governor so requires, to submit for the consi- 
deration of the Council of Ministers any matter on 
which a decision has been taken by a Minister but 
‘which has not been considered by the Council. These 
provisions "are intended to secure harmonious working 
between the Governor and the Council of Ministers. 
If the Governor happens not to agree with the Coun- 
cil on any matter, he may try to persuade the Minis- 
ters, but if he does not succeed-he has to accept their 
advice. „It will all depend upon the personal equation. 


CoNpucr or GOVERNMENT BUSINESS 


The executive action of the Government of the State 
is to be taken in the name of the Governor. Orders 
and. other instruments made and executed in the name 
of the Governor are to be authenticated in the man- 
ner specified in the rules made by the Governor. „The 
Governor makes rules for the more convenient transac- 
tion of the business of the State, and for the allocation 


of the business among Ministers. A 
Tue ApVocaTe-GENERAL FOR THE STATE 


The Governor appoints a person who is qualified to 
be appointed a Judge of the High Court to be the Advo- 
cate-General for the State. It is the duty of the Ad- 
vocate-General to give advice to the Government of the 
State upon such legal matters, and to perform such 
other duties of a legal character, as may be referred to 
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ог assigned to him by the Governor, and to discharge 
tthe function; conferred ол him by or under the Consti- 
tution or any other law for tha time being in force. He 
holds office during the pleasure of the Governor and 


receives such remuneration as tke Governor may. 


determine. Constitutionally.the pleasure of the Gozr- 
nor depends upon the advice of the Ministry. Thus the 
appointment of the Advocate-General becomes in prac- 
tice a political appointment. 


B 
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THE STATE LEGISLATURE 
е 
SY 
The Legislature of a State consists of the Governor 
and (a) in the States of Bihar, Bombay, Madras, Pun- 
CONSTITUTION OF jab, Uttar Pradesh afid West 
Leorsature 1х States. Bengal, two Houses, (b) in other 
States, one House. Where there are two Houses 
of the State Legislature, one is known as the Legis- 
lative Council and the other as the Legislative 
Assembly, and where there is only one House, it is 
known as the Legislative Assembly. But Parliament 
may by law provide for the abolition of the Legislative 
Council “of a State having such а Council or for the 
creation of such a Council in a State having no such 
Council, if the Legislative Assembly of the State 
passes a resolution to that effect by a majority of the 
total membership of the Assembly and by a majority 
of not léss than two-thirds of the members of the 
Assembly present and voting. Such law will contain 
all consequential and incidental amendments as’ are 
necessary, and it shall not be deemed to be an ament- 
ment of the Constitution for the purpose of the 
Procedure for the amendment of the Constitution. © 
The Legislative Assembly consists of members chosen 
by direct election (except the members of the Anglo- 
Composrrion or tue» Indian Community, who are 
LEGISLATIVE ASSEMBLIES. nominated). The ";spresentation 
of each territorial constituency in the Legislative 
Assembly is on the basis of the population of that 
Constituency at the last preceding census and shall 
Е 193 > 3 
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be (except in the case of the autonomous districts of 
Assam and the ‘constituency of the -cantonment and 
municipality of Shil‘ong) on а scale of not more than 
one member for every seventy-five thousand of the 


population. The total number of members in 5 


Assembly of a State shall in по case be more than five 
hundred or less than sixty. Upon the completion of 
each cersus the representation of each constituency 
is to be adjusted in the light of the figures. 

The total number of members in the „Legislative 
Council of a State having such a Council is not to 
COMPOSITION OF THE exceed one-fourth of the total 
LzcmLATIVE COUNCILS. number of members in the Legis- 
lative Assembly of that State. The total number of 
members in the Legislative Council shall in no case 
be less than forty. Until Parliament by law otherwise 
provides, the composition of the Legislative Council 
of a State shall be as follows. Of the total number 
of members 


(а) one-third shall be elected by electorates con- 
sisting of members of municipalities, district 
boards and such other local authorities in 
the State as Parliament may by law specify; 

(b) one-twelfth shall be elected by electorates con- 

er sisting of persons residing in the State who have 
been for at least three years graduatcs of any 
University in the territory of India or have been 
for at least three years in possession of qualifi- 
catiop= equivalent {о that of a graduate of any 
such University; 

(c) one-twelfth shall be elected by electorates con- 
sisting of persons who have been for at least 
three years engaged in teaching in such educa- 
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tional institutions within the State, not loWer in 


2 


standard than that of a Secorfdary School, as e^ 


may be prescribed by Parliament; 
х (2) one-third shall be elected» by members. of thé 
7". Legislative Assembly of the State from amongst 
`> persons who аге not members of the Assembly ; 
(2) the remainder shall be nominated by the Gover- 
nor from among persons having special know- 
ledge or practical experience in respect of mat- 
“ters such as literature, science, art, co-operative 
movement and social science. 


The members to be elected under sub-clauses (a), 
(0) and (с) are to be chosen in such territorial consti- 
tuencies as may be prescribed by Parliament, and the 
elections ûnder sub-clause (d) are to be held in accor- 
dance with the system of proportional representation 
by means of the single transferable vote. 

Every Legislative Assembly, unless sooner dissolved, 
Continues for five years from the date appointed for its 
DURATION оғ STATE first meeting and no longer. 
Lecistarures, ^ The expiration of the said period 
of five years operates as a dissolution of the Assembly. 
The period of five years may, While a Proclamation 
of Emergency is in operation, be extended by 
Parliament by law for a period not exceedinge. 
One year àt a time апа not,extending in any case 
beyond a period of six months after the Proclamation 
has ceased to operate. The Legislative Council of a 
State is not subject to dissolution, but oricsthird of its 
members have to retire on the expiration of every 
second year. 

To be qualified. to be chosen to fill a seat in a State 
Legislature, a person must be (a) a citizen of India, 
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Curacao RD (b) in the case of a seat in the 
MEMBERSHIP OF THE“ Assembly, not less than twenty- 


State LEGISLATURE. бус years of age, and, in the case 


Of a seat іп the Council, not less than thirty years of 
age, and (¢) must possess such other qualifications#s 
may be prescribed by Parliament by law. 

The Governor may, from time to time, summon 
either House at such time and place as he thinks fit, 
Sessions оғ mme State but six months shall not intervene 
LEGISLATURE. between its last meeting in one 
session and the date appointed for its first sitting in 
the next session. The Governor may from time to 
time (а) prorogue the House or either House, 
(b) dissolve the Assembly. He may address the 
Assembly or in the case of a State having a Council, 
either House or both Houses assembled “together, 
and may for that purpose require the attendance of the 
members. Не may send messages to the House oF 
Houses on a Bill pending in the Legislature or other- 
wise. The House to which any message is so sent 1$; 
with all convenient despatch, to consider айу matter 
required by the message to be taken into considera- 
tiou. At the commencement of the first session, after 
each general election to the Assembly and at the 
commencement of the first session of each year, the 
Governor has to address the Assembly or both Houses 
assembled together and inform the Legislature of the 
causes of the summons. Every Minister and the 
Advocate-General for a State has the right to speak in, 
and otherw^;e to take part in the proceedings of, the 
Assembly or, in the case of a State having a Coun- 
cil, in both Houses, and any Committee of the Legisla- 


ture of which he may be named a member, but is not 
erätled to vote. > 


- 


м, 


STATE LEGISLATURE 29197 


OFFICERS OF THE STATE LEGISLATURE з 
3 э 

EveryoLegislative Assembly of a State chooses two of ^ 
its members to be respectively Speaker and Deputy 

eaker. A member holding either office vacates 
hi$-office jf he ceases? to be a member of the 
Assembly. Не may resign at any time. Не may be 
removed from his officecby a resolution of the Assembly 
passed by a majority of all the then members of the 
Assembly after fourteen days’ notice of the ‘intention 
to move the resolution. But when the Assembly is 
dissolved the Speaker does not vacate his office until 
immediately before the first meeting of the Assembly 
after the dissolution. The Speaker or the Deputy 
Speaker is not to preside at any sitting while any re- » 
solution, for his removal is under consideration. But 
he has a right to speak and take part in the proceedings. 

The Legislative Council chooses two of its members 
to be respectively Chairman and Deputy Chairman, 
and all the provisions already considered with res- 
pect to.the Speaker and the Deputy Speaker of the 
Assembly ғате applicable to the Chairman and the 
Deputy Chairman respectively. The Chairman of the 
Legislative Council holds office, during the tenure of his 
membership of the Council. 

The Speaker and the Deputy Speaker and the 
Chairman and the Deputy Chairman are paid suth 
salaries and allowances as may be respectively fixed by 
the State Legislature by law. 

The House or each House of the State Legislature 
has a separate secretarial staff, but this dots not prevent 
SECRETARIAT OF THE the creation of posts common to 
STATE LEGISLATURE. both Houses. The State Legis- 


lature by law regulates the recruitment and the 
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conditions of service of persons appointed to the 
secretarial staff. _ : 


CONDUCT оғ Business 


Before taking a seat every member of the Legislatiye- 
Assembly or the Legislative ‘Council has to make~and 
subscribe before the Governor, or some person ap- 
pointed by him, an oath or effirmation according to 
the prescribed form. All questions at the sitting of a 
House of the Legislature are determined by a majo- 
rity of votes of the members present and voting, other 
than the Speaker or the person acting as such. The 
Speaker or Chairman, or the person acting as such, 
does not vote in the first instance and has only the 
casting vote in the case of equality of votes. A House 
of the State Legislature has power to act notwithstand- 
ing any vacancy in the membership. Proceedings in 
a State Legislature are valid even if some disqualified 
person has sat or voted or has otherwise taken part in 
the proceedings. The quorum to constitute the meet- 
ing of a House is ten members or one-tenth of.the total 
number of members of the House, whichever is greater, 
until the State Legislature by law otherwise provides. 
If at any time during a meeting of the Legislative 
Assembly there is no quorum, it is the duty of the 
Speaker or the Chairman either to adjourn the Housc 
or to suspend the meeting until there is a quorum. 


DISQUALIFICATIONS OF MEMBERS 


No person can be a member of both Houses of the 
State Legislature. Rules are made by the State 
Legislature providing for the vacation by a person who 
is chosen a member of both Houses of his seat in опе 
House or the other. No peison is to be a member of 
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the Legislatures of two or more Part A or Part B States. 
If a person is chosen a member of the Législatures ‘of 
two or more such States} then at the expiration of the 
period specified in the rules, that’ person's seat in the 
hggislatures of all’such States becomes vacant, unless 
he ras previously resigned his seat in the Legislatures 
of all but one of the States. The seat of a member of a 
House of a State Legislature who becomes subject to any 
of the disqualifications mentioned in the Constitution, 
or wWho resigns his seat, becomes vacant.’ The 
House may declare vacant the seat of any member 
who absents himself from all meetings for sixty days 
without the permission of the House. In computing 
the period of sixty days no account shall be taken of 
any period during which the House is prorogued or is 
adjourned for more than four consecutive days. 

A person is disqualified for being chosen as, and for 
being, a member of the Legislative Assembly or Legis- 
DISQUALIFICATIONS FOR lative Council of a State (a) if 
MEMBERSHIP. he holds any office of profit 
under the Government of India or the Government 
of any State, other than an office declared by the 
State Legislature not to disqualify its holder, (b) if,he is 
of unsound mind and stands se declared by a compe- 
tent court, (с) if he is an undischarged insolvent, (4) if 
he is not a citizen of India, or has voluntarily 
acquired thé citizenship of a foreign State, or is under 
any acknowledgment of allegiance or adherence to a 
foreign State, (e) if he is so disqualified by any law 
made by Parliament. A person whe. is a Minister 
either for the Union or for a State 15 not deemed to 
hold an office of profit. If any question arises as 
to whether a member of a House of the State Legis- 
lature has become subjeét to any of these disqualifi- 
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cations, the question is to be referred for the decision of 
the Governo? and his decision is final. But before giv- 
ing any decision on such question, the Governor has to 
obtain the opinion of the Election Commission 


and has to act according to such opinion. Ifa рете 


sits or votes as a member of the Legislative Assevably 
or the Legislative Council before he has made or sub- 
scribed his oath or affirmation, or when he knows that 
he is not qualified or that he is disqualified for member- 
ship thereof, or that he is prohibited from so doing 
by any law made by Parliament or the State Legisla- 
ture, he is liable in respect of each day on which he so 


sits or votes to a penalty of five hundred rupees to be 
recovered as a debt due to the State. 


Powers, PRIVILEGES AND IMMUNITIES oF THE STATE 
LEGISLATURES AND THEIR MEMBERS 


To enable the members of the State Legislature to 
discharge their duties freely and effectively, they are 
given certain privileges. The members are assured 
freedom of speech іп the State Legislature; subject 
to the provisions of the Constitution and td the rules 
and standing orders regulating the procedure of the 
Legislature. No member of the State Legislature is 
liable to any proceedings in any court in respect of 
anything said or any vote given by him in the Legis- 
láture or in any committee thereof, and nó person is so 
liable in respect of the publication by or under the 
authority of a House of the State Legislature of any 
report, paper,- votes or proceedings. Freedom of 
Speech, of course, does not include the right to publish 
а speech which 15 libellous, apart from publication 
under the authority of a House. Other privileges 
and immunities of the membérs of the Houses are-to be 
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such as tnay be defined by the State Legislatare by 
law. All these provisions apply to those who have the 
right to Speak in, or othérwise to sake part in the pro- 
ceedings of, a House of the Legislature. Members of 
"She. Legislative Assembly or the Legislative Council 
recéixe suchisalaries and allowances as are determined 
from time to time by the State Legislature by law. 


D ә 


LEGISLATIVE PROCEDURE 


Acéording to the legislative procedure a Bill, other 
than a Money or Finance Bill, may originate in either 
House of the Legislature. A Bill is to be deemed to 
have been passed by the Houses of the Legislature of a 
State having a Legislative Council only if it has been 
agreed to by both Houses, either without amendment 
or with sach amendments only as are agreed to by both 
the Houses. The prorogation of the House or Houses 
does not involve the lapse of a Bill pending in the 
State Legislature. A Bill pending in the Legisla- 
tive Council which has not been passed by the Legisla- 
tive-Assembly does not lapse on the dissolution of the 
Assembly. “The dissolution of the Legislative Assembly 
causes the lapse of any Bill which is pending in 
it or which has been passed by it, but is pending in 
the Legislative Council. If a Bill (except a Money 
Bill) has been passed by the Legislative Assembly of ә 
State and transmitted to the Legislative Council and 
(а) is rejected by the Council, or (0) more than three 
months elapse from the date on which the Bill is laid 
before the Council without the Bill beint:nassed by it, 
or (c) the Bill is passed by the Council with amend- 
ments to which the Assembly does not agree, the 
Assembly may pass it again with or without amend- 
ments and send it to the Council. If after a Bill has 
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been to passed for the second time by the Legislative 
Assembly and transmitted to the Legislative Council 
it is rejected after the prescribed period, it-is to be 
deemed as passed Бу the Legislature. Thus the Houses 


have not co-equal powers of legislation. Іп effect 


tke Council can only delay the passing of the Bi2 for 
some time, and thus acts merely as a check on hasty 
legislation. 

No Money Bill shall be introduced in the Legisla- 
tive Council. This provision is in accordance with the 
Spectat Procepure mw democratic principle that any pro- 
Resrecr or Money Bits. posal for the imposition of taxa- 
tion or the appropriation of public revenues should 
emanate from the House which represents the public. 
After a Money Bill has been passed by the Legislative 
Assembly it is transmitted to the Legislative: Council 
for its recommendations, and the Legislative Council 
has, within fourteen days from the date of its receipt, 
to return the Bill to the Legislative Assembly with its 
recommendations. The Legislative Assembly may 
either accept or reject all or any of the recommenda- 
tions of the Legislative Council. If the* Legislative 
Asscmbly accepts any of them, the Money Bill 
shall be deemed to have been passed by both Houses 
with those amendments. If the Legislative Assembly 
does not accept any of the recommendations of the 
Legislative Council, the Money Bill shall’be deemed to 
have been passed by both Houses in the form in which 
it was passed by the Legislative Assembly. Ifa Money 
Bill passed þy-the Legislative Assembly and sent to the 
Legislative Council is not returned to the Legislative 
Assembly within fourteen days it shall be deemed to 
have been passed by both Houses at the expiration 


of the said period in the form in which it was passed by - 
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the Legislative Assembly. ’ The effect of these provi- 
sions is that in mpney or financial matters the Legisla- 
tive Council has neither the initigtive nor the deter- 
mining voice. It has the power of making recom- 
mendations which may or may not be accepted by the 
Legislative Assembly; and if it does nothing for four- 
teen days after receiving the Bill, the Bill, as passed 
by the Legislative Assembly, is deemed to have been 
passed by the State Legislature. Thus the real and 
effective power as regards Money Bills is with the 
Legislative “Assembly. 

A Bill is a Money Bill if it contains only provisions 
dealing with all or any of the following matters: (а) the 
imposition, abolition, remission, 
alteration, or regulation of any 
tax; (b) the regulation of the borrowing of money 
or the giving of any guarantee by the State, or the 
amendment of the law with respect to any finan- 
cial obligations undertaken by the State; (c) the | 
custody of the Consolidated Fund or the Contin- 
gency Fund of the State, the payment of moneys into 
or the withdrawal of moneys from any such Fund; (4) 
the appropriation of moneys out of the Consolidated 
Fund of the State; (e) the declaring of any expendj- 
ture to be expenditure charged on the Consolidated 
Fund of the State, or the increasing of the amount of 
any such, expenditure; (f) the receipt of money on 
account of the Consolidated Fund of the State or the 
custody or the issue of such money or the audit of the 
account of the State; (g) апу matter incidental to any 
of the matters specified above. 4 

Ifa Bill only provides for fines, fees, etc., itis not to be 
deemed a Money Bill. If any question arises as to whe- 
ther a Bill is a Money Bill or not, the Speaker of the 
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Legislative Assembly is to decide it and his decision is 
final. Every Money Bill, when it is transmitted to the 
Legislative Council, and whén it is presented to the 
Governor for assent,, must have an endorsement on it 
іп the form of a certificate of the Speaker of the 
Assembly signed by him that it is a Money Bill. 22 
When a Bill has been passed by the Legislative 
Assembly, or in the case of a State having a Legisla- 
tive Council, has been passed by 
both Houses of the State Legisla- 
ture, it must be presented to the Governor. The Go- 
vernor declares either that he assents to it or that he 
withholds his assent. He may, as soon as possible after 
the presentation to him of a Bill (except a Money Bill) 
for assent, return the Bill with a message for reconsi- 
deration, or may suggest amendments, and the House 
or Houses have to consider his suggestions without 
delay. Ifthe Bill is passed again by the House or 
Houses with or without amendments and presented to 
the Governor for assent, he has to give his assent to it. 


ASSENT TO THE BILLS. 


PROCEDURE IN FINANCIAL MATTERS 


The financial procedure is based upon the principle 
that a proposal for the imposition of taxation or for the 
appropriation of public revenues can only be made оп 
the recommendation of the Governor—on the respon- 
sibility of the Executive (Cabinet). Шу 

There is an Appropriation Act which authorizes 
expenditure on several heads up to amounts specified 
in the Act...” ° 4 

In every financial year the Governor shall cause to be 
laid before the House or Houses of the State Legisla- 


ANNUAL FINANCIAL ture a statement, called the 
STATEMENT. 


Annual Financial Statement, of 


ə 
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the estimated receipts and expenditure of the’ State 
for the year, showing separately (a) the sum required 
to meet’the expenditure which в charged upon the 
Consolidated Fund of the State,.and (b) the sums rê- 
quired to meet other expenditure proposed to be made 
fromthe Consolidated Fund of the State, and distin- 
guishing revenue expenditure from other expenditure. 
The expenditure charged on the Consolidated Fund 
of the State comprises: (a) the emoluments and allow- 
ances of the Governor and other expenditure relating 
to his office; (0) the salaries and allowances of 
the Speaker and the Deputy Speaker of the Legisla- 
tive Assembly and the Chairman and the Deputy 
Chairman of the Legislative Council; (с) debt charges 
for which the State is liable, including interest, sinking 
fund charges and redemption charges, and other ex- 
penditure relating to the raising of loans and the ser- 
vice and redemption of debt; (d) expenditure in res- 
pect of the salaries and allowances of Judges of the 
High Court; (e) any sums required to satisfy any 
judymerit, decree or award of any court or arbitral 
tribunal; (f any other expenditure declared by the 
Constitution, or by the State Legislature by law, to be 
so charged. ` ° 
This expenditure is called a charge on the Con- 
solidated Fund of the State, because it is exempt fram 
the annual vote of the Legislature. There is good 
reason for exempting it from annual voting, as it is 
required for the, discharge of the vital functions of the 
State. The expenditure i$ not subject^tosthe voting of 
the Legislature, but the Legislature is at liberty to dis- 
cuss the estimates of this expenditure. The other 
expenditure is submitted in the form of demands for 
grants to the Legislative Assembly, which may assent. 
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or, refuse to assent to any demand, or assent to 
demand subject to a reduction of the amount specified 
therein. No demand for a grant can be made except 
ой the recommendations of the Governor. ) 
After the grants have been made by the Assembly?" 
a Bill is introduced to provide for the approprzátion 
APPROPRIATION out of the Consolidated Fund 
Bits. of the State of all moneys requir- 
ed to meet: (а) the grants so made by the Legis- 
lative Assembly; (b) the expenditure charged on the 
Consolidated Fund of the State, but not exceeding in 
any case the amount shown in the statement previously 
laid before the House or Houses. No amendment 
shall be proposed to any such Bill in either House of the 
Legislature which will have the effect of varying the 
amount or altering the destination of any grant made. 
The decision of the person presiding as to whether 
an amendment is inadmissible is final. No money shall 
be withdrawn from the Consolidated Fund of the State 
except under appropriation made under the Appro- 
priation Act. To meet the contingency of the grant 
proving insufficient, provision is made for securing a 
Supp‘ementary grant by following the same procedure 
as is gone through for ‘the original grant. Some ex- 
penditure will be incurred by Government before the 
Appropriation Act is passed, and provision is made for 
this. The Legislative Assembly is empowered: (a) to 
make any grant in advance in respect of the estimated 
expenditure for a part of any financial year pending 
the passing оҒ-“һе Appropriation Act; (b) to make а 
grant for meeting an unexpected demand upon the 
resources of the State: (c) to make an exceptional 


grant which forms no part of the current service of any 
financial year. у 
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The Legislature of a State has also power to autho- 
rize the withdrawal of moneys from the Consolidated 
Fund of the State for the purposes 9f such grant. 

A Money Bill or an amendment to it must be recom- 
mended by the Governor and it shall not be intro- 
SpretkiaProvisioxs as duced in the Legislative Council. 
то Fivanciat Bits. Ап amendment making provision 
for the reduction or abolition of any tax does not 
require the recommendation of the Governor. No 
Bill which, if enacted and brought into operation, 
would involve expenditure from the Consolidated 
Fund of the State shall be passed by a House 
of the Legislature, unless the Governor has recom- 
mended to that House the consideration of the Bill. 
Thus the initiative in financial matters lies with the 
Executive. It may be noted that.in such matters both 
Houses of the State Legislature are not given co-ordi- 
nate or co-equal powers, but that the Legislative 
Assembly alone has real and effective power. 


PROCEDURE GENERALLY 


Each House of the State Legislature makes rules 
regulating its procedure and the conduct of its busi- 
ness, The Governor, after consultation with the 
Speaker of the Legislative Assembly and the Chair- 
man of the Legislative Council, makes rules as to the 
procedure with respect to communications between 
the two Houses. The State Legislature by law regu- 
lates the procedure of, and the conduct of business in, 


- the House or Houses in relation to any financial matter 


or to any Bill for the appropriation of moneys out of the 


Consolidated Fund of the State. 
Business in the State Legislature shall be transacted 


in the:official language of the State or in Hindi or in 
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Lancudte tose useo English. But the Speaker of the 
IN PARUAMENT. — c Legislative Assembly ог the 
Chairman of the Legislative Council, as'the case 
may be, may permit any member who cannot adc- 
quately express himself in either language to address 
the House in his mother-tongue. This is a temzorary 
provision. Unless the State Legislature by law other- 
wise provides, tbe option to use English will cease at the 
expiration of fifteen years from the commencement of 
the Constitution. 

No discussion is allowed in the State Legislature with 
respect to the conduct of any Judge of the Supreme 
Ricur or Discussion Court or of a High Court in 
IN PARLIAMENT. the discharge of his duties. The 
courts have no jurisdiction to question the validity 
of any proceedings, in the State Legislature on the 
ground of any alleged irregularity of procedure. No 
officer or member of the State Legislature, in whom 
powers are vested by the Constitution for regulating 
the procedure or the conduct of business or mainte- 
nance of order in the Legislature, is subject tc the juris- 


diction of any court in respect of his exercise of these 
powers. 


LEGISLATIVE POWERS or THE GOVERNOR 


A situation may arise during the recess of the State 
Legislature in which the executive action of the Gover- 
nor may be insufficient to meet the circumstances. 
He is therefore entrusted with legislative powers during 
this period, ЛҒағ any time, except when the Legisla- 
tive Assembly is, or both Houses of the Legislature 
are, in session, the Governor is satisfied that circum- 
stances exist which render it necessary for him to take 
immediate action, he May promulgate such Ordi- 
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nances as the circumstances may appear to him “0 re- 
quire. Such an Ordinance has the same force and effect 
as an Act of the State Legislature. It must be laid 
before the Legislative Assembly and' also the Legislative 
Council, and it сеаќеѕ to operate at the end of six weeks 
from ithe reassembly of thé Legislature, unless a reso. 
lution disapproving it is passed by both Houses before 
the expiration of that périod. It may be withdrawn 
by the Governor at any time. The power of the 
Goveraor to promulgate an Ordinance is an extra- 
ordinary power, but it- is to be remembered that in 
actual practice this power is exercised by him on the 
advice of the Ministry, which is responsible to the 
Legislative Assembly. 


” 


CHAPTER IV 
THE STATE JUDICIARY 
I ‹ 
Tue Mich Courts IN THE STATES 


For each State there is a High Court. Every High 
Court is a court of record and has all the powers of such 
a court including the power to punish for contempt of 
itself, The High Court consists of a Chief Justice and 
such other Judges as the President may, from time to 
time, deem it necessary to appoint. But their num- 
ber, including additional Judges, is not to exceed the 
maximum fixed by the President, from time to time, by 
order in relation to that Court. 

Judges are appointed by the President after con- 
sultation with the Chief Justice of India, the Gover- 
КОК ee пог Ор ве State ала п the 
DITIONS OF THE Оғисв or сазе of appointment of а Judge 
EDS or a Нісн Court. other than the Chief Justice, the 
Chief Justice of the particular High Court. They 
hold office until they attain the age of sixty years. > 
Judge may resign his office by writing to the Presi- 
dent, or he may be removed from his office by the 
President in the same manner as a Judge of the Sup- 
reme Court may be removed. The office of a judge 
is vacated if he is appointed by the President to be a 
Judge of @е Supreme Court or is transferred to any 
other High Court in India. A Judge of the High Court 
must be a citizen of India and must have held for at 
least ten years a judicial office in the territory of India 
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. 
or must have been for at feast ten years ап adyocate 
of a High Court,or High Coürts. The provisions rè- 
garding the removal of judges of the Supreme Court 
and the procedure for the presenvation of an address 
are made applicable to the Judges of the High Court. 
Every, Judge;before he enters upon his office has to make 
and subscribe an oath or affirmation before the Gover- 
nor, or some person appointed by him, in the form 
prescribed. A person who has held office as a Judge 
ofa High Court after the commencement of the Consti- 
tution is prohibited from pleading or acting in any 
court or before any authority within the territory of 
India. The possibility of resumption of practice by a 


, Judge after retirement may affect his integrity and in- 


dependence while he is functioning as a Judge. This 
prohibition is inserted to eliminate that danger. 
The salaries to be paid to the Judges are specified 
in the Constitution: the Chief Justice 4,000 rupees; 
any other Judge 3,500 rupees per 
Saks rro, OFJUDGE- month, The Chief Justice and 
other Judges who were in office on January 26, 1950, arc 
to receive the same salaries which they drew before that 
date. Allowances and rights in respect of leave of 
absence and pension of the Judges of each High Court 
are to be determined by an Act of Parliament. Neither 


the allowance of a Judge nor his rights in respect of 


leave of absence or pension are to be varied to his dif- 


advantage after his appointment. | 

The President may, after consultation with the Chief 
Justice of India, transfer a Judge from one High Court 
ооо [оок to any other High Cohrt in India. 


твом охе Hia Courr то When а Judge is so transferred, 
EPI he is entitled, during the period 


he serves as a Judge of the other Court, to re- 
2 
. 2 
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ceive,.in addition to his salary, such compensatory 
ailowance as may be fixed by Act of, Parliament and, 
until so fixed, as the President may by order £x. 

, When the office of Chief Justice of a High Court is 
vacant or when any such Chief Justice is, for any 
Appointment оғ acrinc Teason, unable to perform, the 
Cuter Justice. duties of his office, the President 
may appoint one of the other Judges of the Court 
to perform them. 

The Chief Justice of a High Court of any State may 
at any time, with the previous consent of thé President, 
ArreNDANGE or Renren Tequest any person who has held 
dgocrs AT SITTINGS OF the office of a Judge of that Court 

IGH Courts, : і 

. Or any other High Court to sit 

and act as a Judge of the High Court for that State. 

Every Such person shall, if he consents to sit, while so 

sitting and acting, be entitled to such allowances as the 

President may determine and shall have all the jurisdic- 

tion, powers and privileges of, but shall not otherwise 
be deemed:to be, a Judge of that High Court. 

The Jurisdiction of the High Courts is not. directly 
defined in the Constitution, but is defined with 
Jurisprcrion оғ THe reference to the jurisdiction “of 
E Courts, the High Courts existing on 
January 26, 1950. In other words, the High Courts 
have the same jurisdiction which they had at the 
commencement of the Constitution. The High 
Courts of Calcutta, Bombay and Madras have 
both _ original and appellate jurisdiction. "They 
have Jurisdiction in all matters, civil and criminal, 
and also iff matters connected with wills, bank- 
гірісу, admiralty and, in the cases of Christians 
ds Parsees, and in some cases of Hindus, also divorce. 

he High Courts have Superintendence over all courts 


` 
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in the States subject to their appellate jurisdiction, and 
may call for returns, and, make and issue general rules 
and prescribe forms for regulati?g the practice and 
proceedings and the keeping ofrecords. In cases heard 
in the inferior courts, the evidence is recorded and 
submitted when required to the High Court, which 
is empowered to revise, if necessary, the pro- 
ceedings of these courts. The High Courts can trans- 
fer agy suit from one court to another of equal or 
superior jusisdiction. A High Court may, on applica- 
tion by the Advocate-General, transfer to itself for 
trial a case pending before inferior courts if the case 
involves, or is likely to involve, the question of the 
validity of a Union Act or a State Act. 

In addition to the right of the Supreme Court to 
issue writs for the enforcement of" fundamental rights, 
Power or Hron Cours every High Court has power 
то Issue Certain Writs. throughout the territories in rela- 
tion to which it exercises jurisdiction, to issue to any 
person or authority, ingluding in appropriate cases 
any Government, within those territories, directions, 
orders or writs, including writs in the nature of habeas 
corpus, mandamus, prohibition, quo warranto апа certiðrari, 
or any of them, for the enforcement of any of the 
fundamental rights and for any other purpose. This 
is an important provision. T e 

Every High Court has superintendence over all 
court’ and tribunals throughout the territories in 

relation to which it exercises 
Power or SUPERINTER- 2755257, о 
DENCE OVER ALL COURTS jurisdiction, except over a court 
Буне LUG LACOURT. or tribunal constituted under any 
law relating to the Armed Forces. The High Court 
may settle tables of fees for sheriffs, clerks and officers 
of such courts and for attorneys, advocates and 
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pleaders practising therein, with the approval of the 
Governor. M : : 

If the High Cour? is satisfied that a case pending ina 
court subordinate to'it involves a substantial question 
TRANSFER OF CERTAIN of law as to the interpretation of 
Cases то Шен Courr. the Constitution, the dete¢mina- 
tion of which is necessary for the disposal of the case, 
it shall withdraw tlie case and may (a) either dispose 
of it itself, or (b) determine the said question of law 
and return the case to the court together with a copy 
of its judgment, and the said court shall, on receipt 


thereof, proceed to dispose of the case in conformity 


with such judgment. 

Appointments of officers and servants of the High 
Courts are made by the Chief Justice or such other 
OFFICERS AND SERVANTS Judge pn officer of the Court a 
AND THE EXPENSES ОР he may direct, But the Gover- 
Ыга Courts, nor of the State may by rule re- 
quire that in such cases as may be specified in the rule 
no person not already attached to the Court shall be 
appointed to any office connected with „е Court 
except after consultation with the State Public Service 
Cotimission. The conditions of service of officers and 
servants of the High Court are to be such as may be 
prescribed by rules made by the Chief Justice or some 
cther Judge or officer of the Court authorized by the 
Chief Justice to make them. They require the appro- 
val of the Governor. The expenses of a High Court, 
including all salaries, allowances and pensions payable 
to or in respect of the officers and servants of the Court; 
are charged upon the Consolidated Fund of the State, 
and any fees or other moneys taken by the Court form 
part of that Fund. j 


Parliament has power by law to extend the jurisdic- 
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Б Orr. 227 CULO ee 
tion of a High Court to, or exclude the jurisciction 
2 paves ч 
Extension ge ок ЕхсЁо- of a High Court from, any State 
SION FROM THE JURISDIC- other than, 05 any area not with- 
ro oF вн Courts. ір the State, іп which the High 


. Court has its principal seat. Some High Courts have 


poweéxto exercise jurisdiction in relation to areas out- 
side the States in which they have their principal seats. 
As the Judiciary has a vital role in the working of the 
Constitution and in the maintenance of the, balance 
between order and liberty, and as a safeguard against 
the abuse of power by the Executive, its independence 
is secured by fixity of tenure and the conditions of 
service of the Judges. It is to be noted that the sala- 
ries of the Judges and the staff of the High Court are 
charged on the Consolidated Fund of the State. 


SUBORDINATE COURTS 


In view of the important role of the Judiciary in the 
governance of the country, even the subordinate judi- 
ciary is to a very large extent made independent of 
the Executive. Appointments of persons to be, and 
the posting and promotion of, district judges in a State 
are to be made by the Governor of the State in coasul- 
tation with the High Court ekercising jurisdiction, in 
relation to such State. A person mot already in the 
service of the Union or of the State is eligible for 
appointment as a district judge if he has been for not less 
than seven years ап advocate or a pleader and is re- 
commended by, the High Court for appointment. 
Appointment of persons other than district judges to 
the judicial service of a State is to be made by the 
Governor in accordance with rules made by him after 


consultation with the State Public Service Commis- 
sion and the High Court. қ 
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The control over district courts and court’ subordi- 
rate thereto, including the posting 2nd promotion of, 
сапа the'grant of leave to, persons 
CONTROL over Sun- "belonging to the judicial service 
ус and holding any post inferior to 
the post of a district judge is vested in the High, Gourt. 
This, however, does not authorize the High Court to 
deal with him otherwise than in accordance with the 
conditions of his Service prescribed under such law. 

The expression “district judge" includes judge of a 
city civil court, additional district judge, joint district 
judge, assistant ‘district judge, chief judge of a small 
Cause court, chief presidency magistrate, additional 
chief Presidency magistrate, sessions judge, additional 
Sessions judge and assistant sessions judge. ) 

€ expression “judicial service? means z service 
consisting exclusively of persons intended to fill the 
Post of district judge and other civil judicial posts in- 
ferior to that post, 

The Governor may by public notification direct that 
the provisions regarding the subordinate courts and 
any rules made thereunder shall with effect’ from such 
date as may be fixed by him in that behalf apply in 
relation to any class or classes of magistrates in the 
State as they apply in relation to persons appointed to 
the judicial service of the State subject to such ехсер- 
tions and modifications as may be specified in “һе noti- 


fication. 
п 

INFERIOR Courts 

The organization of the judicial system below the 


High Court in States varies slightly from State to State, 
but its general features are the same in all States. | 
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[ 
For the administration of justice, as for the general ad- ^ 
ministration, a State is divided into districts and sessions 
^ divisions approximately corres- 
а 3 ponding to the districts. Broadly 
speaking, one district and sessions judge is appointed 
for each sessions division. He exercises appellate juris- 
diction over the civil judges of the districts on the one 
handsand over the magistrates on the other, as well as 
the highest original jurisdiction in the districts, both 
criminal and civil. He is responsible for the manage- | 
ment of all the inferior civil courts within the dis- 
trict and it is his duty to distribute work among those 
courts. These posts are filled by appointments from 
the Indian Civil Service or the provincial judicial ser- 
vice or directly from the Bar. The appointment, post- 
ing and promotion of district judges are made by the 
Governor in consultation with the High Court. 


District JUDGES. 


Tue SUBORDINATE JUDICIARY 

Next tomes the subordinate judicial service; which 
is.defined as “а service consisting exclusively of per- 
sons intended to fill civil posts inferior to that of dis- 
trict judge.” Subordinate judges, who are divided ifito 
first and second class, hear suits up to the amount 
permitted to, their class by law. Their jurisdiction 
varies in different States. The Governor after con- 
sulting the Public Service Commission and the High 
Court makes rwles defining the standard of quali- 


a qo 
1 bay Civil Judges аге of two clases: (i) Civil 
jude СЕ puo San a агыш sae ШАП раш fu 
i ivi ture. (ii) Civil Judge (Junior Division). 

Ена proceedings ора avr niu and proceedings of a civil 


His jurisdiction extends 
nates wherein the subject-matter Aoes not exceed the amount or value of 
9 


ten thousand rupees. 5 МҰ 
^ 
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fications for, persons desirous of entering this service. 
The Public Service Commission is to hold such exami- 
nations as the Governor thinks fit and prepare a list of 
qualified persons. The Governor makes appointments 
from these persons. The posting and promotion and 
the granting of leave to the members of this service are 
in the hands of the High Courts. A 
+ In large towns there are also a number of courts of 
small causes to try money suits up to Rs. 500. — 

In Presidency towns all civil suits ordinarily come 
before the High Court. But, for a speedy and less 
expensive system of justice, small causes courts are 
established to dispose of money suits up to Ёз. 2,000, 
and city civil courts to dispose of money suits up to 
Rs. 25,000. 

There is no appeal from the small causis court, 
though in certain cases the judge may refer a case to 
the High Court, or a revision may lie. In the Pre- 
Sidency towns High Courts exercise insolvency juris- 
diction. In the mofussil it is exercised by district 
courts. ^ 1 3 

The law allows ample latitude for appeals in civil 
cascs. An appeal lies from every decision of a second- 
ҚЫ class subordinate judge or типе 

to а district judge. The district 
judge may transfer such appeals to subordinate judges 
for disposal. Every decree or order made by’a subor- 
dinate judge is appealable to the district judge or to 
the High Court. On certain conditions, as already 
pointed out. appeals from the High Courts lie to the 
Supreme Court. 


INFERIOR CRIMINAL Courts 


The Code of Criminal Procedure provides for the 
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constitution and functions of inferior, criminal "courts 
бло Shows * styled courts Of sessions and 
courts of Magistrates. Every 
State is divided into sessions divisions, each consisting 
of one or more districts. Іп every such sessions division | 
there™is a court of sessions presided over by a sessiohs 
judge who may be assisted by additional or assistant 
sessions judges. These’judges, who fnostly belong to 
the Indian Civil Service, are competent to» try all 
accused psrsons duly committed and to inflict any 
punishment authorized by law subject to appeal, but 
every sentence of death is subject- to confirmation by 
the High Court. 

Below the courts of sessions come courts of magis- 
trates, who are partly members of the Indian Civil 
y Service and “mainly drawn from 
Моос provincial services. The 

| courts of magistrates are of three 
classes: those of the first class having powers of passing 
sentence of imprisonment up to two years and a fine 
of Rs. 17000, and those of the second and third classes 
having powers of passing sentence of imprisonment up 
tò six months and one month and fines of Rs. °200 
and Rs. 50 respectively. Only’ those of the first class 
s sentence of whipping. 

Of the magistrates the chief is the district magis- 
trate, who is also the Collector and district officer. 
He exercises supervision over all magistrates in the 
district, but does not himself have time to try many 
cases. Under him are the subdiyisional, magistrates, 
either assistant collectors or deputy collectors, who in 
turn have certain supervisory powers within their areas. 
"These magistrates have first class powers. They have 
appeliate jurisdiction over magistrates not fully em- 


are empowered to pas 
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powered, and powers of committing more ee 
cases to the sessións court and of makihg bonds to p 
the peace or be of tood behaviour. The district p 
Sübdivisional magistrates may beleng either to. th 

Indian Givil Service or the provincial service. Below 
tliem is the mamlatdar or tahsildar, who is'in charge of 
а taluka or tahsil. He has either first or second class 
powers. * Below him is the headman or aval karkun, 
who has third class powers. These magistrates are 
appointed by the State Government and ате subordi- 
nate to the district magistrate. In Madras and in 
some villages of Bombay State the Patel or the head- 
man of the village possesses petty criminal powers. 


Similar powers are also enjoyed by panchayats in Mad- 
ras. 


е ^ Bor 
In Presidency towns there are Presidency Magis 


trates to try minor offences and commit to High Court 
persons charged with serious crimes. In large towns 
honorary magistrates known as Justices of the Peace 
аге appointed for the disposal of petty crimes. —— 
Subject to the order of the magistrate, the, police per- 
form the duty of holding an inquest on the bodies, of 
ONSE. those who have come to an | 
! timely death. In Calcutta an 
Bombay there is a Court with a coroner assisted’ by 
a jury for holding such inquests. 7 
JURY AND ASSESSORS 9 
Trial by jury is the most cheri 
Sons accused, of crime. With a 
carriage of justice as far as is humanly possible, the 
practice of trial by jury in criminal cases which is paca 
valent in England has also been introduced in India. 
In India ordinary petty criminal cases are tried’ with- 


shed privilege of per- 
view to avoiding mis- 
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> 
out the aid of jury or assessors, but all serious cases are 
tried with such aid. In original criminal? cases before 
the High Court! trial by jury is the rule. In the 
mofussil, as it-is not always possible to empanel ар 
efficient jury, trials before the courts of sessions are con- 
ducted with the aid of jurors or of assessors who assist 
but do not bind the judge by their opinion. When 
trial is by jury, the sessions judge, if he considers that a 
jury has returned a manifestly wrong verdict, has to 
submit the case to the High Court, which may set aside 
or modify the finding. A jury in India consists of nine 
persons in trials before the High Court, and in other 
trials of such uneven number up to nine as may be 
prescribed by the Provincial Government. The num- 
' ber of assessors may be three to four. Judgment may 
be given on the verdict of the majority, provided the 
judge agrees with it and, in the case of the High Courts, 
provided the majority includes at least six jurors. 


APPEALS 


The law allows a considerable latitude for appeal in 
criniinal ‘cases. From a conviction bya second or third 
class magistrate an appeal lies to the district magis- 
trate, and subject to certain limitations, original ĉon- 
victions by a magistrate of the first class are appealable 
to the sessions judge, whose own original convictions 
are in turn appealable to the High Court. The High 
Court may call for and examine the records of any pro- 
ceedings before any subordinate court for the purpose 
of satisfying itself as to the correctness, legality, pro- 
priety or regularity of any finding, sentense or order. 
There is a provision for appeal both against convic- 


f the High Court of Bombay is 
Greater Bombay. 
5 a 
э ` ? 
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"The original jurisdiction 0 
transferred to the Sessions Court of 
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tion and acquittal under certain circumstances. On 
the fulfilmeilt of certain” conditions an appeal lies to 
the Supreme Court from the judgment of the High 
Court. ; 


Sd, 


3 > E 5 
* GHAPTER V . " 
PART B STATES 2 

Pare В States were Indian States before they accedéd 
to the Dominion óf India іп 1947. Most of them were 
governed autocratically. In a large ‘number of them 
even ,the rudiments of responsible government were 
absent. The forces generated after August 15, 1947,. 
compelled most of them to adopt a democratic con- 
stitution, and finally they have all adopted the Consti- 
tution of Part A States with modifications and omissions 
which are only consequential. The result is that all 
the Part A and Part B States have the same Constitu- 
Hence for the study of the Executive, the Legis- 
ary in Part B States, we have only 
cs in Part A States with the con- 

It is thus only necessary to 
d omissions in the provisions 
A States to under- 


tion. 
lative and the Judici 
to refer to these topi 
sequential modifications. 

note the modifications ап 
regarding the Constitution of Part 
stand the Constitution of Part B States. 


a 


RAJPRAMUKH | К 
"The head of a Part A State is called the Governor, 
while the head of a Part B State is called the Raj- 
pramukh, and wherever the word “Governor” is used 
in reiation to a Part А State “Rajpramukh” is to be 
used in relation to а Part В State. Some of the Raj- 
pramukhs are appointed for life. The Rajpramukh is, 
unless he has his own fesidence in the principal seat of 
Government of the State, entitled without payment of 
rent to the use of an official residence and is also en- 
ў 293 у ; 
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titled to such allowances and privileges as the Presi- 
dent may by'general ог special order determine. 

' It is provided that in the State of Madhya Bharat 

there shall be a Minister in charge of tribal welfare 

who may in addition be in charge ot the welfare of the 

Scheduled Castes and batkward classes and. any 

other work. ; 

For every Part В State there shall be a Legislature 
which shall consist of the Rajpramukh and (a) in the 
State of Mysore two Houses, and (b) in other States 
one House, 

The emoluments and allowances of the Governor are 
charged on the Consolidated Fund of the State, while 
the allowances of the Rajpramukhs are fixed by the 
President. The salaries of the Judges of the High 
Courts of Part A States are fixed by the Constitution, 
while in Part B States they are to be determined by 
the President after consultation with the Rajpramukh. 


* CHAPTER VI * 
PART С STATES | 


Part.C States comprise the territories known imme- 
diately before the commencement of the Constitution 
as the Chief Commissioners’ Provinces of Delhi, Ajmer 
Merwar including Panth Piploda and Coerg and 
other territories of the Indian States of Bhopal, Bilas- 
pur, Cooch-Behar, Himachal Pradesh, Kutch, Mani- 
pur and Tripura which had become Chief Commis- 
sioners Provinces before the commencement of the 
Constitution. The territories of these States are an 
integral part of the territory of the Union, and these 
States ave also units of the Union: But the system of 
the administration is different from that obtaining 
in Part A and Part B States. They are administered 
centrally. Some have representative Legislatures and 
diluted responsible'government with central control. 


ADMINISTRATION 

Part C States are administered by the President 
acting, to such extent as he thinks fit, through a Chief 
Commissioner or а Lieutenant-Governor to be appoin- 
ted by him or through the Government of a ncighbour- 
ing State, In some of the Part C States (Vindhya 
Pradesh and Himachal Pradesh) Lieutenant-Governors 


are appointed. 
Politically, 
Part A States. 
‘Government in these 
tution. But provisio 


9. 4 
Part С States are not so developed as 
Hence provision for Parliamentary 
States is not made in the Consti- 
n is made in the Constitution for 
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introcucing full or partial responsible goverment by 
an Act of Parliament. To carry out the object Par- 
liament has passed the Government of Part “C States 
Act, 1951, to provide for Legislative Assemblies, Coun- 
cils of Ministers and Councils of Advisers for Part C 
States. . Under the provisions of this Act. some of the 
States’ are given Legislative Assemblies and diluted 
responsible government with the overriding power of 
the President. Some of the States arc given Councils 
of Advisers? The provisions of the Government of 
Part C States Act as regards the Legislative Assembly 
in these States are generally speaking on the same lines 
as those in Part A States, but there are some vital differ- 
ences both as regards the procedure, which is 
simpler, and as regards the powers of the Legislature, 
which are narrower. As the provisions of the Coun- 
cil of Ministers and the whole legislative machinery аге 
on the same lines as in Part A States, it is not necessary 
to deal with them at length? It is enough to state that 
these States have representative Legislatures and 
diluted responsible governmeat with the overriding 
power of the President. In the case of the State of 
Delhi and particularly with respect to matters соп- 
cerning New Delhi, the executive head and the Presi- 
dent have overriding power. 


Hicu Courts 


Parliament may by law constitute a High Court for а 
Part С State or declare any High Court in any such 
State to be a High Court for all or any of the purposes 
of the Constitution. 


These States are Aime ; Bhopal. 1 i Hi а 1 Pradesh 
and Vindhya Pradesh. Рог Coorg, Delhi, Himacha 


*These States are Kutch, Manipur and "Tripura. 
3For details see The Constitution of tndia by G. N. Joshi, 
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The administrative machinery and the organization 
of subordinate judiciary in Part C States are on the ə e 


same lines as in Part A States. 2 
ә 


ADMINISTRATION OF THE ANDAMAN AND NICOBAR 


ә 


IsLanps " 3 


The Andaman and Nicobar Islands are a part of 
the territories-of the Union of India and arevadminis- 
tered by the President acting, to such extent as he 
thinks fit, through a Chief. Commissioner or other 
authority to be appointed by him. The President 
makes regulations for the peace and good government 
of these islands and they have the force of law. It is 
clear from this provision that a simple and effective 
system of administration is provided for this territory. 


> 4 
ADMINISTRATION OF SCHEDULED AND TRIBAL AREAS 


The Scheduled and Tribal Areas in Part A and 
Part B States are not fully developed areas. Hence 
Special simple provision. is made for their administra- 
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RELATIONS BETWEEN THE UNION AND 
THE STATES 
CHAPTER I qu 


LEGISLATIVE RELATIONS 


DISTRIBUTION oF LEGISLATIVE POWERS 


A federation, as already explained, means the 
coming together of independent units which, while 
preserving their identities, look to the Centre to deal 
with matters common to all. In a federal constitution 
the powers of government are divided between: govern- 
ment for the whole country (the Union) and the Govern- 
ments of the parts (States) of the country. The govern- 
ment of the whole country has its own sphere of powers, 
whilst the governments of the constituent units have 
their own sphere of powers. Hence a federal consti- 
tution necessarily involves distribution of’ legislative, 
executive, judicial and financial powers between the 
federation and the federating units. The legislative 
spheres of the federation and the States are clearly 
and definitely defined and demarcated. The Legis- 
lature of the whole country has limited powers, and the 
Legislatures of the States have limited powers. 

The Federal Legislature (Parliament) makes laws for 
the whole or any part of India, and the State Legisla- 
Woh T. ture does so for the State or any 

i part thereof. The whole known 
sphere of legislative activity is mapped out by an 
elaborate and exhaustive enumeration of the categories 
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or subject-matters of legislation in three List$, and 
provision is made for the residual power. i 
Briefly stated, the scheme of distribution is: Parlia- 
ment has exclusive power to make laws on matters 
which are enumerated in, the Union List. All these 
matters are those which affect the whole of India or 
require uniform treatment. There are ninety-seven 
matters or subjects in the Union List А 
The State, Legislatures have exclusive power to 
make laws on the sixty-six matters in the State 
List.2 These matters are essen- 
STATE List. z ле 
А tially of provincial or local 
interest. 
n other countries necessitated the provi- 
nt List of matters, laws on which 
require co-ordination and uniform 
Concunsensy Lux. treatment. Both Parliament and 
ures have power to make laws on 
3 in the Concurrent List. 


Experience i 
sion for a Concurre 
o 


the State Legislat 
the forty-seven matters 


YThe most important of the*matters in the Union List are: Defence, 
Foreign Affairs War and Peace, Citizenship, Railways, Maritime Ship- 
ping and Navigation, Airways, Posts and Telegraphs, Public Debt of the 
Union, Currency, Reserve Bank of India, Trade and Commerce with 
Foreign Countries, Banking, Incorporation of Companies, Insurance, 
Mines, National Libraries and Indian “Museums, Survey of India, 
Census, Elections to Parliament, to State Legislatures, Audit and Ac- 
counts of the Union and of the States, Constitution and Organization 
of High Courts, Inter-State Trade, Inter-State Migration. Ж 
“Тһе mst important of the matters in the State List are: Public 
Order, Police, Administration of Justice, Prisons, Local Government, 
Public Health and Sanitation, Education, Libraries, Communications, 
Agriculture, Land, Forests, Fisheries, Trade and Commerce in the State, 


Theatres, Public Deb? of the State. а 
the matters in-the Conctrrent List are: 


эт : t of 
Criminal а S and Divorce, Contracts, Bankruptcy and In- 
solvency, Trusts and Trustees, Civil, Procedure, Economic or Social 
lanning, Trade Unions, Social Security, Welfare of Labour, Charities, 
Vital Statistics, Price Control, Factories, Boilers, Electricity, News- 
Papers, Books and Printing Presses, Archeological Sites. Д 
é P 
Е » | 
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Pariiament has power to’ make laws on arly matter 
. for any part of the territory of India not included ina 
Part A or Part B Strte notwithstanding that such mat- 
ter is a matter included in the State List. 
The three legislative Lists are fairly exhaustive, but 
it is beyond the wit of man to visualize all possible mat- 
ters which may arise in future 
and on which legislation may be 
necessary, hence provision has been made for the resi- 
duary power of legislation. Parliament has exclusive 
power to make laws with respect to any matter not 
found in the State List or the Concurrent List. In other 
words, Parliament has the residuary power of legislation. 
The Constitution being federal, Parliament and 
State Legislatures have the exclusive powers to make 
laws within their respective spheres. It may-be that 
for achieving a planned economy and in order to meet 
other needs of society, it may become necessary for 
Parliament to legislate, in the interest of the country as 
a whole, with respect to matters in the State List. 
Realising this, provision is made which gives power to 
Parliament to legislate on a matter in thé State List 
in *he national interest. If the Council of States de- 
clares, by resolution supported by not less than two- 
thirds of the members, that it is necessary or expedient 
in the national interest that Parliament should make 
laws with respect to any matter in the State List, it is 
lawful for Parliament to make such law. Such law 
remains in force for one year. 
In case of national emergency owing to war ОГ 
domestic disturbance, it may be necessary, in the in- 
terest of the State, to take 
Bee eet IMENT immediate action on an All-India 
» basis with respect to mattersin the 


Resipuary POWER. 
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State List, for which the State»Legislature bas exclusive 
power to make laws. Hence provision 15 made enabling 
Parliament to legislate with respect to any matter in the 
State List ifa Proclamation of Emergency made by the 
President is in operation.» Once the Proclamation of 
Emergency ¢omes into operation, the Constitution for 
the period of the emergency becomes in effect unitary 
and Parliament can legislate on matter$ in all the three 
Lists. The laws made when the Proclamation of Emer- 
gency is in operation, to the extent to which they refer 
to the matters in the State List, cease to operate six 
months after the termination of emergency. 

Parliament may make a law for regulating any 
matter in the State List for a State or States at the 
Power оғ PARLIAMENT ТО request of their Legislatures CN 
LecisLarz for Two or pressed in resolutions to that 


More Srares ву CONSENT effect, Such law will apply to 


AND ADOPTION OF SUCH 
LEGISLATION BY ANY such States and also to other 


Genes STATES States which may adopt it after 
expressing their request i the same manner. 
Parliarhent has power to make any Jaw for the whole 
or any part of the territory of India for implemen- 
Le с ting any treaty, agreement ^or 
GISLATION FOR GIVING 3 Ws " 
Errecr то INTERNATIONAL convention with any other coua- 
рш try or countries or апу decision 
made at any international conference, association ог 


other body. ' Д 

If а?$гаге law is repugnant to а Union law which 
Parliament is competent to enact, or to any existing 
Indian law on А matter in the 
TROVSIONAS TO Concurrent List, the Union law, 
BITS whether previous or subsequent 
shall prevail, and the State law, to 
is void. On the con- 

j "uf 


to the State law; 
the extent of the repugnancy 
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current matters or subjects a Union law normally 
overrides a State law. But,if the State law of Part 
A and Part B States on a concurrent matter or subject 
nas been reserved for the consideration of the Presi- 
dent and has received his assent, it prevails in that 
State. 5 , 

To sum up, the legislative power is distributed in 
three Lists and in normal times Parliament legislates on 
matters'in the Union List, the State Legislature, legis- 
lates on matters in the State List, and both Parlia- 
ment and State Legislature have power to legislate on 
matters in the Concurrent List, and the residuary 
power is with Parliament, If there is a conflict bet- 
ween the Union law and the State law on a matter 
in the Concurrent List, generally the Union law pres 
уай. But it is realized that the distribution óf legisla- 
tive power on a federal basis may hamper the growth 
and development of India as à nation, hence provision 
is made for enabling Parliament to legislate on matters 
in the State List in the national interest for a definite 
period, and in emergency Parliament is enabled to 
legislate even on matters in the State List, Provisionis 
alsü made enabling Parliament to legislate for two "ОГ 
more States on matters in the State List at their re- 
quest. Thus, it is clear that the strict federal principle 
of distribution of legislative powers is modified and 
some elements of unitariness are introduced’ to meet 
the special needs of India. қ 


CHAPTER I} 


ADMINISTRATIVE RELATIONS 
: 

The structure of government under the Constitu- 
tion being federal, the respective sphores of the Union 
and the States are strictly delimited and the jurisdic- 
tion of each excludes the jurisdiction of the other. The 
States are autonomous, but the ultimate and residuary 
responsibility for the peace and safety of the whole of 
India is vested in the Government of India. The 
Union has to exercise its executive authority in the 
States with regard to the subjects in respect of which 
Parliamfent alone has power to make laws. Federal 
Government means dual government over the same 
territory. Hence there is a necessity for an effective 
administrative nexus between the Union and its consti- 
tuent units. To achieve an effective government for 
it is provided that the executive power of 
the State shall be so exercised as to ensure compliance 
with the laws of Parliament. The executive powar of 
the Union extends to the giving of süch directions 
to the States as may appear to the Government of 
India to be necessary for that purpose. қ 

The éxecutive power of every State is to be 50 exer- 
cisedeas not to impede or prejudice the exercise of the 
Ро executive power of the Union. 
over States n Cerra The Union Executive has power. 

to give such directions to the 


Caszs, 

States as may appear necessary for that purpose. The 
executive power of the Union also extends to the giving 
of directions to the Statés as to the construction and 
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mainténance of means of communications which are of 
national or military importance, and: also as to the 
measures to be taken for the protection of ‘national 
railways within the States. Any expense which may 
be incurred by the States in carrying out these direc- 
tions is to be paid by the Government of India. 

The President may, with the consent of the Govern- 
ment ofa State, entrust to that Government or its 
Power or rue Union Officers functions in relation „to 
TO Conrer AGENCY any matter to which the executive 
Functions он Srares. power of the Union extends. 
When such powers and duties have been conferred or 
imposed upon a State or its officers or authority, the 
Government of India has to pay to the State an agreed 
sum to meet the costs. 4 
The Government of India may, by agreement with 
the Government of any territory not being part of 


i i rtake 
sJunispiorion OP TRE the territory of India, unde 


Омом ту Revation то any executive, legislative or judi- 
TERRITORIES ое СІЗ Ranchi ons vested in the Go- 
i vernment bf such territory. But 
such agreement is to be governed by the làw relating 
to the exercise of foreign jurisdiction, Е 
As а dual government is operating in the country 
under the Constitution, it is necessary to provide for 
the acceptance of public acts of both Governments 
throughout the country to avoid conflict or under- 
mining of authority. Tt is therefore provided that full 
faith and credit shall be given throughout the country 
to public acts, records and judicial proceedings of the 
Union and of all the States, and for that purpose provi- 
i y law by Parliament. To secure 
nistration of justice throughout 
d that final judgments or orders 
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, 
delivered or passed by civil courts in any part of India 
are executable anywhere within India according to law. 

There’ are many rivers'or water-courses in India run- 
ning through morc than one State, so that disputas 
DisPUTES RELATING among the various States relating 
TO WATERS. „ to this subject are not unlikely. 
Provision is made to deal with such disputes. 
Parliament may by law provide for.the adjudication 
of any dispute or complaint with respect to, the use, 
distribution or control of the waters of, or in, any 
Inter-State river or гіуёг valley, and may exclude 
the jurisdiction of the Supreme Court or any other 
court in any such dispute or complaint. » 

Under a federal Constitution two legal entities are 
functioning in the same area, though the spheres of 
Co-ompmAriN vetween both governments are distinctly 
States. ў delimited. But there are many 
problems which are common to all the States and whose 
solution is only possible if attempted on a uniform All- 


Moreover, the federal State has to func- 


India basis. "e 
Hence it is necessary 


tior as one integrated" State. Н 
to make provision to iron out differences, to remove 
tensions and to secure harmony between the Union 
Government and the State Governments, and between 
the State Governments whenever occasion BG v 
vision is made in the shape of an Inter-State saa 
for this purpose. If at any time it a tot З) il 
sident that the public interest woul E me Ў 
the establishment of a Council charged wit a | y 
of (a) inquiring into and advising » проп Шері es 
Which may have arisen between States; (b) ae iga ing 
and discussing subjects Іп which some ы Д БІЛЕ 

States, or the Union and one or more о ts 
have а common interest; or (c) making есшен а- 
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tions upon any such subject and, in particular, recom- 
‚ mendations for the better co-ordination of policy and 
action with respect ғо that subject, it is lawfui for the 


To sum up, the Constitution, which recognizes the 
autonomy of the federating units, also establishes an 
effective Administrative nexus between the Union and 
the States. This nexus exists for the security and safety 
of the Union and the States, ‘and to secure uniformity 
and co-ordination in matters of common interest, and 
also to deal with the inevitable disputes in certain mat- 
ters in which more than one State is interested. 
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FINANCIAL RELATIONS 


Finance is the life-blood of a modern State. The 
successor otherwise of a federal Constitution depends 
upon its financial provisions in relation both to the 
federation and to the federating units. Ў 

In^every federation the problem of the distribution 
of the soürces of revenue is one of difficulty, since 
two different authorities,—the Government of the fede- 

ration and the Government of the unit—each with 
independent powers, are raising money from the same 
body of tax-payers. It is recognized that both the 
national Government and each of the federating 
Governments must have independent financial 
resources adequate to perform its exclusive func- 
tions. Each government must command the re- 
Sources necessary for supplying its own wants. 
Distribution of powerscand functions must be accom- 
panied with distribution of resources to discharge those 
powers and functions. This is the underlying prin- 
ciple of federal finance. But it has not been followed 
logically in any federation, as the economic and finan- 
cial conditions of each country have necessitated modi- 
fications of this principle. It has not been possible sin 
any federation to have a clear-cut division of the sour- 
ces of revenue between the federation and the federat- 
ing units. The basis of the distributjon of financial 
resources differs from federation to federation. But in 
every federation the principle is to distribute the 
sources of revenue in such a manner as to secure the 
financial stability of the Centre by giving it sufficient 
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revenues for its Tequirements, and also to secure to the 
States adequate ïevenues for their growing necds. ; 
Briefly stated, the scheme of the distribution of the 
Sources of revenue is that the Union heads and the 
Tue Scheme or Dise- State heads of revenue. are not 


RON oF Sourcesor — specified as financiai heads but 
REVENUE. 


cally mentioned in the Union List. The taxes 


Which can be raised by the State Legislature are 


specifically mentioned in the State List.2 


including export duties; duties of excise én ораса 
and other goods manufactured or Produced in India, except acho 2 
i -5 Corporation tax; taxes on the capital value оГ! 55 
і › of individuals and compar ay 
taxes on the capital of companies; estate duty in respect of РЫ 

uties in respect of succession = 
3 terminal taxes on goods or разд 
іг; taxes on railway fares and freights3 


cheques, Promissory notes, bills of | 

insuránce, transfer of shares, debe. ished 

on the sale or purchase of newspapers and on advertisements publishe: 
therein, — 

*These taxes are land revenue; 

in respect of Succession to agricult 

agricultural land; taxes on lands and buildings; 


2 Н / road. 

Pers; taxes оп goods and Passengers carried by I 2 

Ог on inland Waterways; taxes on vehicles; taxes on animals and bon 
3 taxes on Professions, trades, callings and employments; capitati 


taxes; taxes on luxuries, including taxes on entertainments, amusements, 
betting and i 


› ;and gambling; stamp duty on documents other than those men- 
toned in the Union List, 
ua 
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Some vf the taxes included in the Union List are 
levied by the Union for the sake of ‘uniformity. These 
taxes are stamp duties and such, duties of excise on 
medicinal and toilet preparations as are mentioned 
in the Union List! They are collected by the States 
in which they are levied, and their proceeds are 
assigned to the States from which they are collected. 
The Government of India. levies and collects duties 
in respect of succession to property, and estate 
duty “in respéct of property, other than agricultural 
land; ternfinal taxes on?goods or passengers carried 
by railway, sea or air; taxes on railway fares and 
freights; taxes other than stamp duties on transactions 
in stock exchanges and futures markets; and taxes 
on the sale or purchase of newspapers and on adver- 
tisements published therein. Their net sale proceeds 
do not form part of the Consolidated Fund of India but 
are assigned to the States and are distributed among 
them in accordance with the principles laid down by 
Act of Parliament. ; 

There, аге some Union taxes which are levied апа 
collected by the Union, but their net proceeds are 
shared between the Union and the States. The 
Government of India levies and collects taxes on in- 
come other than agricultural income, but the proceeds 
thereof are to be distributed between the Union and 
the States in the prescribed manner. Provision #5 
made for levying a surcharge for the purposes of the 
Union on certain taxes whose proceeds are so distri- 
buted. In view of the importance of jute in the eco- 
nomy of the States of Assam, Bihar, Огіѕ% and West 
Bengal, these States are assigned a share of the net 
Proceeds of export duty оп jute and jute products. 

The general principles of federal finance is that 
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both the Union Government and the State. Govern- 
ments should be. independent of each other as regards 
their financial resources. Eut, as already pointed 
gut, this principle could not be logically embodied in 
any federal Constitution, and provisions are made in 
different Constitutions for dividing the proceeds of 
certain taxes between the federal Government and the 
federating Governments. Even this provision was not 
found adequate to meet the different needs of 
different Governments, and it was shown by ex- 
perience that, whatever may be the inicial distri- 
bution of the sources of revenue, the federal Govern: 
ment is in a position to command more financial 
resources than the federating Governments, and there- 
fore it becomes necessary for the former to give grants 
to the latter. Hence provision is made for grants from 
the Union to the States, Such sums as Parliament 
may by law provide shall be charged on the Consoli- 
dated Fund of India in each year as grants-in-aid of the 
revenues of such States as Parliament may determine 
to be in need of assistance, and different sums may be 
fixed for different States. Further, there skall be paid 
out of the Consolidated Fund of India as grants-in-aid 
of the revenues of a State such capital and recurring 
sums as may be necessary to enable that State to meet 
the costs of such schemes of development as may be 
undertaken by the State with the approva] of the 
Government of India for the purpose of promoting the 
welfare of the Scheduled Tribes in that State or raising 
the level of administration of the Scheduled Areas in 
that State t6 that of the administration of the rest of the 
areas of that State. The State of Assam is to be paid, 
as grants-in-aid, sums, Capital and recnrring, in respect 
of the administration of Tribal Areas in that State for 
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the purpose of raising the level ofadministration. Thus, 
the provision for grants from the Union to Certain Staves Т 
has thrae aspects: First» grants аге to be made by the 
Union to the States for general ‘purposes. Secondly, 
compulsory grants are to be made by the Union to the 
States for the promotion of the welfare of the Scheduled 
Tribes and for raising the level of administration of 
Scheduled Areas. Thirdly, compulsory grants are to 
be made by the Union to Assam for the welfare of the 
Tribal Areas and for the purpose of raising the level of 
administration. А 
To sum up, the financial resources are distributed by 
specifically assigning certain taxes to the Union and cer- 
tain taxes to the States. Some of the taxes which are 
assigned to the Union are so assigned for the sake of 
uniformity. They are levied and collected by the 
Union, but the proceeds are handed оуег to the States. 
As the clear-cut distribution of the heads of taxes is not 
likely to secure adequate means to the States, the pro- 
ceeds of certain taxes which are assigned to the Union 
are distributed between the Union and the States 
on a definite basis. The States which contribute 
to the export duty on jute are given a share in that 
duty. As all these provisions are not likely to meet the 
needs of the States, provision is also made for grants by 
the Union to the States. d ү 
Democratis government is government by the con- 
sent of the governed. The basic principle of demo- 
cratic government is that taxes should be levied and 
collected under the authority of law, and that all 
Moneys raised by taxes should be.spent irs accordance 
With, and under the authority of, law. This principle 
is embodied in the Constitution. No tax is to be levied 
ог collected except. by authority of law, which in a 
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democratic Constitution is the legislative expression 
of the collective will of the Government. 
To secure complete and effective cóntrol over the 
public expenditure of' the Union and of the States, all 
revenues of the Government of India and all loans 
. raised by that Government are to be put in onc fund, 
and all disbursements on behalf of the Government of 
India are to be met from that fend in accordance with 
law. Similar provision is also made for the revenues, 
loans and expenditure of the Governments of the States. 

All revenues received by the Government of India, all 
loans raised by that Government by the issue of 
Consoupatep FUNDS treasury bills, loans or otherwise, 
1m КЕРШЕ сн or shall form one Consolidated Fund 

` to be called “Тһе Consolidated 
Fund of India.” All revenues received, all loans 
raised and all moneys received by the Governrnent of 
the State, shall form one Consolidated Fund to be called 
“Тһе Consolidated Fund of the State.” All other pub- 
lic moneys received by or on behalf of the Government 
of India or the Government of a State are to be credited 
to the public account of India or the public account of 
the State, as the case may be. No moneys out of the 
Consolidated Fund of India or the Consolidated Fund 
of à State shall be appropriated except in accordance 
with law and for purposes and in the manner provided 
inthe Constitution. 

A modern State has to meet unexpected demf&nds on 
its Exchequer and has also to incur expenditure which 
Соҳтіхсехсү Funn.. may not be discussed in the 

Legislature. As every item of 
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lature, Provision is made, for such , contifgent 
expenditure as may be incurred without such previous , 
Sanction.» Parliament mdy by law, establish a contin- 
Sency fund to be called “The Contingency Fund of» 
India" into which shall be paid from time to time such 
Sums as may pe determined by such law, and the said 
Fund shall be placed at the disposal of the President to 
enable him to make advances for the purposes of meet- 
ing unforeseen expenditure pending authorization of 
Such expenditure by Parliament. Similarly, a State 

egislature May by law establish a contingency fund 
10 be called “The Contingency Fund of the State” into 
Which shall be paid from time to time such sums as 
may be determined by law, and the said fund shall be 
Placed at the disposal of the Governor or Rajpramukh 
Of the State to make advances for the purposes of meet- 
ing unforeseen expenditure pending the authorization 
of such expenditure by the State Legislature. 

Provision is made enabling the Government of India 
10 enter into an agreement with a Government of a 
Part B State with respect»to the levying and collection 
of any tax or'*duty leviable by the Government of India 
їп such State and for the distribution of the proceeds 
thereof and for other matters. : 


Miscsrz Ang ous FINANCIAL PROVISIONS 


The Union cr a State may make any grants for any 
Public purpose, even if it is not within its legislative 
Competence, ; 

Тһе Custody of the Consolidated Fund of India апа 
the Contingency Fund of India, the payment df moneys, 
Into Such "Funds, and the withdrawal of moneys there- 
rom and all other matters connected with or ancil- 
lary to these are to be regulated by law by Parliamem., 


a 
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Similar matters in relatioa to a State аге to be regulated 
by an Act of the State Legislature. , 

The property of the Unior is exempt from all taxes 
imposed by a State or by any authority within a State. 
The Legislature of a State is prohibited from imposing 
a tax on the sale or purchase of goods where such sale 
or purchase takes place outside the State or in the 
course ef the import of the goods into, or export of the 
goods cut of, the territory of India or in the course 
of inter-State trade or commerce. This provision is 

‚ to secure freedom of trade in the country. ^ No law of 
a State Legislature shall impose a tax on the consump- 
tion or sale of electricity which is (а) consumed by 
the Government of India, or sold to it for consumption, 
or (b) consumed in the construction, maintenance OT 
operation of any Government railway. г 

Тһе property and income of a State are exempt from 

nion taxation. But such exemption does not extend 
to income from property used for business, or income 
derived from trade or business by a Government. Sums 
by way of privy purse which are to be paid to the 
Rulers of Indian States who had surrendered their” 
pewer are charged on, and paid out of, the Consolidated 
Fund of India and such sums are exempt from all 
taxes on income. /, { : 

, As the distribution of financial resources has to be 
adjusted from time to time, having regard to the 
Finance COMMISSION. changing economic conditions and 

varying economic needs of the 
Union and “һе federatirg Units, provision is made 
for the appointment of a Finance Commission (0 
discharge this function. The President shall, within 
two years from the commencement of the Constitution 
and thereafter at the expiration of every fifth year 
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or earlie? аз the President’ considers necessary, consti- 
tute a Finance flommission which shall consist of à 
Chairman and four оће? members to be appointed by D 
the President. Parliament determines by Act thg 
qualifications which are requisite for appointment as 
members of she Commission and the manner in which 
they аге to be selected. | It is the duty of the Commis- 
sion to make recommendations to the President as to 
(a) the distribution between the Union and the States 
of Һе net proceeds of taxes which are to be, or may be, 
divided between them ard the allocation between the 
States of the respective shares of such proceeds; (^) the 
principles which should govern the grants-in-aid of the 
revenues of the States out of the Consolidated Fund of 
India; (c) the continuance or modification of any agrec- 
ment entered into by the Government of India with the 
Government of a Part B State; and (d) any other 
matter referred to the Commission by the President in 
the interests of sound finance. The President shall 
cause every recommendation made by the Finance 
Commission together with any explanatory memoran- 
dum as to the action to be taken thereon to be laid 
before each House of Parliament. Such a Finance 
Commission has already made- recommendations. . 
“It may be noted that the provisions regarding the dis- 
tribution of financial resources in the Constitution are 
sufficiently elastic to meet the needs both of the Union 


and of the State. 


Borrow1nc ; i no; j 

The power of borrowing is incidental to government. 
But as there is a dual government in the country special 
provision regarding this power has to be made to avoid 
competition between the two Governments in the 
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matter of borrowing. The Union Government is em- 
Powered to borzow loans upon the: security of the 
Consolidated Fund of India Within such limits, if any, 
as may, from time to time, be fixed by Parliament by 
law, and to give guarantees within such limits, if any, 
as may be so fixed. In other words, the nature and 
extent of borrowing is dependent upon the Act of Par- 
liament for the time being. 


A State Government is empowered to borrow in 
India upon the security of the Consolidatéd Fund of 
the State within such limits as may from time to time be 
fixed by the law of the State, and to give guarantees 
within such limits. The Government of India may 
give guarantees in respect of loans raised by any State. 
If there is an outstanding loan in respect of«which а 
guarantee has been given by the Government of India, 
the consent of that Government is necessary for any fur- 
ther borrowing. Such consent may be granted sub- 
ject to such conditions, if any, as the Government of 
India may think fit to impose, ^ 

All properties of the Union vest in the Union and all 
properties of a State ves: in the State. The Union and 
the State have power to deal with their properties 
and also to acquire properties. 

All contracts made for the Union are to be expressed 
in the name of the President, and all contracts made 
for a State are to be expressed in the naine of the Gover- 
nor or thé Rajpramukh. All proceedings by, or 
against, the Government of India are to be in the name 
of the Union, and all proceedings by, or against, а 
State Government are to be їй the name of the State. 
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TRADE, COMMERCE AND ÍNTERCOURSE WITHIN E 
THE TERRITORY OF INpIA Я 


The general principle of freedem of trade, commerce 
and intercourse throughout the territory of the Union 
is embodied in the Constitution, subject to limitations 
which might be imposed by Parliament or a State Legis- 
lature arising out of scarcity of goods or in the national 
or public interest. Trade, commerce jand intercourse 
throughout the territory of India are free, but Parlia- 
ment may impose such'restrictions on the freedom of 
trade, commerce and intercourse between one State or 
another or within any part of the territory of India as 
may be required in the public interest. —Discri- 
mination or preferential treatment relating to trade 
and cammerce is prohibited except to meet a situation 
arising from scarcity of goods in any part of the terri- 


tory of India. 


E 
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CHAPTER IV J 


SERVICES UNDER THE UNION AND 
= ТНЕ ЅТАТЕЅ 


“The system of responsible Government; to be suc- 
cessful in practical working, requires the existence of a 
competent and independent Civil Service staffed у 
persons capable of giving to successive Ministers advice 
based on long administrative experience, secure in their 
positions during good behavioür, but required to carry 
out the policy upon which the Government and Legis- 
lature eventually decide." 

As an efficient civil service is indispensable for effi- 
cient administration, the recruitment to it must be such 
as to secure a continuous inflow of competerit men of 
the right type, and the conditions of service must be 
such as to ensure security of tenure and salary and re- 
gularity of promotion. А 

The Constitution makes general provisions regard- 
ing the services, and the details are left to be -regula- 
ted by the Acts of the appropriate 


RECRUITMENT AND CON- 


bition? oF Service or Legislatures. The terms © 
PERSONS SERVING THE recruitment and the conditions 
UNION or A STATE. 


of service of persons serving both 


» the Union and the States аге not laid down in the 


Constitution. Parliament and the State ‘Legislatures 
are, by Act, to regulate the recruitment and conditions 
of service of persons appointed to public services and 
posts in connection with the affairs of thé Union and the 
States.  Till'such provision is made, the President, for 
the Union services, and the Governor or Rajpramukh, 


*Report of Joint Select Committee on the Indian Constitutional 
Reforms (1933-34), Vol. I, para 274, ^ 5 
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for the State services, is tô rhake rules regarding the 
recruitment and «conditions of service ОҒ such persons. ` 
Every person who is a member pf а defence service 
or of a civil service of the Union er of an all-India ser» 
vice or holds any post connected with defence or any 
civil post uiider the Union holds office during the 
pleasure of the President, Similarly, a person who is a 
member of a State civil service or holds any civil post 
under a State holds office during the pleasure of 
the Governor or, as the case may be, the Rajpramukh of 
the State. No person who is a member of any civil 
service of the Union or an all-India service or a civil 
service of a State or holds a civil post under the Union 
or a State is to be dismissed or removed by an autho- 
rity subordinate to that by which he was appointed. 
No such» person is to be dismissed or removed or re- 
duced in rank until he has been given a reasonable 
opportunity of showing cause against the action pro- 
posed to be taken in regard to him. This is only an , 
adoption of the principle of natural justice. But this 
does. not» apply: (а) where a person is dismissed, 
removed or reduced in rank on the ground of conduct 
which has led to his conviction on a criminal charge; 
(8) where an authority empowered to dismiss or remove 
а person or to reduce him іп rank is satisfied that for 
some reason, to be recorded, it is not reasonably prac- 
ticable to give to that person an opportunity of showing 
cause;,or (c) where the President or Governor or Raj- 
pramukh, as the case may be, is satisfied that in the in- 
terest of the security of the State it is not expedient to 
give to that person such an opportunity. "Thus, except 
in some cases set out above, civil servants are pro- 
tected from arbitrary dismissal or reduction in rank. 
Before January 26, 1950, there were some all-India 
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services—ths Indian Civil ‘Service, the Indian Police 
Service and the Indian Adminis- 
trative Services. The necessity for 
‘all-India services has been recognized, having regard to 
the nature of the terms of administration, and provi- 
sion is made for it. If the Council of States-has de- 
clared by a resolution supported by not less than two- 
thirds of the members present and voting that it is 
necessary or expedient in the national interest so to do, 
Parliament may by law provide for the creation of опе 
or more all-India services common to the Union and the 
States and regulate the recruitment and conditions 
of service of persons appointed to any such service. 
The services known on January 26, 1950, as the Indian 
Administrative Service and the Indian Police Service 
shall be deemed to be services created by Pailliament- 
Till Parliament makes provision, all the laws in force 
on January 26, 1950, regarding these services are tO 
continue in force, and the appropriate civil service rules 
made or continued under the Government of India Act; 
1935, are to continue in force until replaced By legisla- 
tion. Provision is also made for the protection of the 
existing officers of certain services. ў 
Under the existing rules persons are recruited for 
the all-India Administrative Service and for other 
Indian services—Customs, Railways, Police, Foreign 
Service—on a basis of competitive examinations, and 
persons who are so recruited are posted in diferent 
States and are liable to be transferred from one State 
to another, The tenure of their service, their salaries 
and the terms of their service are all regulated"by law, 
and they are secured fixity of tenure and regular pro- 


motion and protection from arbitrary dismissal or re- 
- duction in rank. 


ALL-INDiA SERVICES. 
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Pustic SERVICE COMMISSIONS о е У 
9 

È e Сі э 
The ámportance of a:strong, competent and efficient 
civil service for the effective working of a democratic 
government has been fully recognized in the Constitu- 
tion, so provision is måde for Public Service Com- 

missions for the Union and for the States. ( 


There is a Public Service Commission for the Union 
and there is also one for each State, though two or 
moré States'may agree that one Public Service Gom- 
mission shall serve that group of States. If the Legis- 
latures of States by resolution request Parliament to 
provide for the appointment of a Joint State Public 
Service Commission, Parliament may provide by law 
for its appointment to serve the needs of those States. 
The Union Public Service Commission, if requested by 
the Governor or Rajpramukh of a State, may, with the 
approval of the President, agree to serve all or any of 
the needs of the State. 2 

'The Chairman and other members of a Public бегуісе > 
‘Cornmission are appointed, in the case of the Union 
449 Commission or а Joint Commis- 
dm Озы АМ тыт sion, by the President, and іп һе 

case of a State Conimission, by the 


Governor or Rajpramukh of the State. One half of the 
members are persons who at the time of their appoint- 
ments have held office for at least ten years either under 
the Government of India or the Government of a State. 
A member of the Commission holds office for a term of 
six years from the date ori which he enters upon his 
office cr until he attains the age of 65 years, or in the 
case of a State Commission or a Cabinet Commission, 
60 years, whichever is earlier. A member may, by 
Writing, in the case of the Union Commission or a 
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Joint Commission, to the President, and in the dase of a 
State Commission, to the Governor or Rajpramukh of 
the State, resign his ссе. Не may be removéd from 
his office in the manner provided in the Constitution. 
A member of a Public Service Commission is, on the 
expiration of his term of office, not eligible for re- 
appointment to that office. н : 

The Chairman: ог any other member of a Public 
Service Commission can only be removed from his 


office by order of the President 
REMOVAL AND SUSPENSION 


OF A MEMBER OF A on the ground of misbehaviour 
Postic Service Cow- after the Supreme Court, on 
MISSION, 


reference being made to it by 
the President, has on inquiry held, reported that he 
ought on any such ground to be removed. In the 
case of the Union Commission or a Joint Commission, 
the President, or in the case of a State Commission 
the Governor or Rajpramukh, may suspend from 
office the Chairman or any other member of the Com- 
mission, if a reference regarding him is made to thc 
Supreme Court, till the Courts report is received. 
The President can remove from office the Chairman or 
anyother member of the Public Service Commission 
if he (a) is adjudged an insolvent; or (5) engages during 
his term of office in any paid employment outside the 
duties of his office; or (c) is, in the opinion of the Presi- 
dent, unfit to continue in office by reason of infirmity 
of mind or body. If the Chairman or any other mem- 
ber is or becomes in any way concerned or interested 
In any contract-made by or-on behalf of the Union or 
State Government or participates in any profit or 
benefit with the members of a corporation or company, 
he is guilty of misbehaviour. The President makes 
regulations to determine thé number of members of 
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the Commission and theiryconditions of service and 
makes provision with respect to the number of membérs 
of the staff of the Commission and their conditions of 
service in the case of the Union Commission or a Joint 
Commission, and the Governor or Rajpramukh makes 
similar provisions for the State Commission. The 
conditions of service of a member of the Commissión 
are not to be varied to his disadvantage, after his 
appointment. "The Chairman of the Union Commis- 
sior is debarred from any further appointment either 
under thé Government of India or under the Govern- 
ment of a State on ceasing to hold the office. The 
Chairman of a State Commission is eligible for appoint- 
ment as the Chairman or a member of the Union 
Commission or as the Chairman of any other State 
Commission, but not for any other employment either 
under the Union or a State. A member of the Union 
Commission, other than the Chairman, is eligible for 
appointment as the Chairman of the Union Commis- 
sion or of a State Commission, but not for any other. 
employment under Government. A member of a State 
Cominissibn may be appointed the Chairman or as any 
other member of the Union Commission or the Chair- 
man of any other State Commission, but is not eligible ) 
for any other employment under Government. - 

The Union and the State Service Commissions are 
to congluct examinations for appointments to the Urtion 


ices MELLE. and the State services. If re- 
Punti Service Com- quested by two or more States, 
510948: E the » Union  Cammission must 


assist those States in framing and operatifig schemes of 
joint recruitment for any services*for which candidates 
Possessing such qualifications are required. The Pre- 
sident or the Governor or Rajpramukh, as the 


case 
5 
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may be,.makes regulations svecifying the matters relat- 
ing to the services and the posts to which they make 
appointments with respect to which it is not necessary 
to consult the Public Service Commission. Except 
for these matters the Union Commission or the State 
Commission is to be consulted: (a) on all matters 
relating to methods of recruitment to civil services and 
for civil posts; (b) on the principles to be followed in 
making appointments to civil services and posts and in 
making promotions and transfers, etc.; (с) on «all 
disciplinary matters, including memorials or petitions; 
(d) on any claim for the award of a pension in: res- 
pect of injuries sustained by a person while serving 
under the Government of India or a State in a civil 
capacity, and any question as to the amount of such 
award. " 

The Public Service Commission has to advise on any 
such matters referred to them and on any other matter 
which the President or the Governor or Rajpramukh 
may refer to them. The Commission is not to be con- 
sulted with respect to the reservation of appointments 
or posts in favour of any backward class of citizen; and 


regarding the claims of Scheduled Castes and Scheduled. 


.Iribés to services and posts. Additional functions 


as respects the services of the Union or the State тау. 


be assigned to the Union Commission or a State Com- 
mission by an Act of Parliament or by ar Act,of a 
State Legislature. All expenses of the Union or State 
Public Service Commission, including any salaries, 
allowances and pensions payable to or in: respect of the 
members or staff of the. Commission, are charged on the 
Consolidated Fund of India or the Consolidated Fund 
. Of the State. In view of the importance of the func- 
tions of the Public Service Corimission, and to secure 
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their independence and integrity, the tenure of, office 
of members is fixed, and thé temptation» for further 
promotion on their ceasing to hold office is removed, 
and their salaries are secured аў they are charged 
on the Consolidated Fund and thus are not subject 
to the vote of the Legislature. All these provisions are 
intended to?make them independent of the Execu~ 
tive. > 

The Union Public Service Commission has annually 
to present a,report of its work to the President, 
Reports or Tae Puse Who has to cause the report 
Service Commission. to be placed before Parliament. 
Similarly, the State Commission has annually to present 
a report to the Governor or Rajpramukh, who causes 
it to be placed before the State Legislature. The 
report is accompanied by a memorandum explaining, 
as respetts the cases, if any, whére the advice of the 
Commission was not accepted, and the reasons for 
such non-acceptance. 4 


CHAPTER V 
OFFICIAL LANGUAGE 


LANGUAGE OF THE UNION | 


In a State which is homogeneous and where only опе 
language is spoken, as in England, there is no constitu- 
tional problem of national language. But in India this 
problem exists and presents many difficulties. English 
was the official language for more than a century, and 
as such it became the common language of the 
country, though in fact it was spoken by only a little 
over one per cent of the population. India is inhabited 
by many communities and tribes, speaking a dozen 
main languages and over two hundred minor dia- 
lects. Hindi, however, is spoken by the largest 
number of people. The regional languages also are 
firmly rooted and are the vehicles of indigenous litera- 
ture and culture. They constitute the very instrument 
of expression of the life and the traditions, of the 
masses. If India is to be moulded into a nation and а 
homogeneous State, she must have a common national 
language, as it is the prevalence of a common language 
that generates an atmosphere conducive to the mould- 
ing of a nation. It is recognized that the English 
language cannot immediately be replaced as the officia 
language. It is hoped, however, that if strenuous 
efforts are made, within a neriod of about fifteen years: 
Hindi may: become sufficiently effective and adequate 
to serve as the national language. It needs” enrich- 
ment and expansion and ij.requires to be introduced 
and spread in various parts of India. The decision © 
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the framers of the Constitution regarding the »fficial 
language and the regional languages 4 is а most impor: | 
tant decision, as the moulding of the nation depends 
upon its implementation. It is é&sentially а compro; 
mise, but it is at once statesmanlike and practical. 


П 
a - 


I. OFFICIAL LANGUAGE OF THE UNION 


The Constitution provides that the official language 
of the Unior shall be Hindi in Devanagari script, and 
the form cf-numerals for»official purposes shall be the 
international form of Indian numerals. But for a 
period of fifteen years from the commencement of the 
Constitution the English language is to continue to be 
used for all the official purposes of the Union for which 
it was being used immediately before such commence- 
ment. But during this period of fifteen years the Pre- 
sident may by order authorize the use of the Hindi 
language in addition to the English language and of 
the Devanagari form of numerals in addition to the 
international form of Indian numerals for any of the 
official -purposes of the Union. Notwithstanding these 
Provisions, Parliament may by law provide for the use, 
after the period of fifteen years, of (а) the English lan- 
guage, ог (b) the Devanagari form of numerals, for 
Such purposes as may be specified in the law. 

© examine the implementation of the DER 
regarding the official language, the President has, at 
Commission anp Com- the expiration of five years from 
es ов Partiawent the commencement of the Consti- 

FICIAL LANGUAGE. tution and thereafter*at the end 
of ten ^ years from the commencement, by order to 
Constitute a Commission consisting of a Chairman 
and such other members representing the different 
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-langueges specified іп the Eighth Schedule as the 

‚ President may appoint. It is the duty of the 
Commission to make recommendations «to the 
President as to the progressive use of the Hindi 
language for the official purposes of the Union; 
restrictions on the use of the English language for all or 
any of the official purposes, of the Union; the form of 
numerals to be used; and any other matter as regards 
the official language of the Union and the language for 
communication between the Union and the States or 
between one State and another. The recommenda- 
tions of the Commission are to be examined by & 
Committee of thirty members—twenty being members 
of the House of the People and ten of the Council of 
States. The Committee is to report to the President, 
and he is to issue directions in accordance with the 
réport or any part thereof. 


II. REGIONAL LANGUAGES 


The Legislature of a State may by law adopt any one 
or more of the languages in use in the State or Hindi as 
the language or languages to be used for all or any of 
the official purposes of that State. Till provision 15 " 
made, the English language continues to be used for 
official purposes as it was used before the commence- 
ment of the Constitution. The official language of the 
Union for the time being is the official Janguage for 
communication between the Union and the States ОГ 
one State and another. If some States agree to USC 
Hindi for cómmunication between themselves they тау 
do so. 9 : 


*Assamese, Bengali, Gujarati, Hindi, Kannada, Kashmiri, Malaya- 
lam, Marathi, Oriya, Punjabi, Sanskrit; Tamil, Telugu, Urdu. 
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In spite of the provisions fegarding the official 
language, until Parliament by law otherwise provides, 
(а) all proceedings in ethe Supreme Court and in 
every High Court, (b) the authoritative lists (7) of all 
Bills to be introduced in Parliament or the State Legis- 
latures (ii) of all Acts passed by Parliaméht or the 
State Legislatures and of all Ordinances promulgated 
by the President or the Governor or Rajpramukh of a 
State, and (iii) of all orders, rules, regulations, bye-laws 
issued under the Constitution or under any law, are to 
be in the English language. But with the previous 
consent of the President, the Governor or Rajpramukh 
of a State may authorize the use of the Hindi language, 
or апу other language used for the official purposes of 
the State, in the proceedings of the High Court for 
that State. But the judgment, decree or order passed 
or made by the High Court shall be in the English 
language. Bills are to be in the English language, 
but where any other language is authorized and used, 
а, translation of the same in the English language is to 
be published by the authority of the Governor or Raj- 


pramukh. For a period of “fifteen years no Bilt or. 


àmendment making provision for the language to be 
used in the Supreme Court, etc., is to be introduced, or 
Moved ‘without the previous sanction of the President. 


» 
. 


ТУ. ЅрЕСІАІ Directives | 
x 


К Under a democratic government every citizen has a 
Tight to make a representation for the redress of any 
Srievance. Nearly 85 per cent of the population do 
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not knew how to read and write, and the reraaining 
15 per cent mostly know only the regional language. 
Hence it is provided, that еуегу person is entitled to 
Submit a representation for the redress of any grievance 
to any office or authority of the Union or a State in 
any of the languages used in the Union or in the State 
as the case may be. It is the duty of the Union to pro- 
mote the spread of the Hindi language and to develop 
1. Е 

All these provisions are intended to promote an easy, 
smooth and effective transition from the English lan- 
guage to Hindi as the official language of the Union and 
as the language for inter-State communication. If the 
provisions are implemented with courage and foresight, 
Hindi will in practice be the official language of the 
Union and will also be an effective national language 
within fifteen years. 
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ә CHAPTER VI è ? 
2 
EMERGENCY PROVISIONS T 


Under aefederal Consfitution there is а division of 
legislative and executive powers: the federal laws and 
authority on the one hand, and the law and authority 
of the constituent States on the other. Divided autho- 
rity is, of course, always weak. Its weakness becomes 
apparent^in an emergency when immediate action 
which may. affect all the constituent States becomes 
necessary for the safety and security of all. Executive 
action, as already pointed out, depends upon legisla- 
tion. To meet this situation, provision is made to give 
extraordinary powers to the President in an emergency. 

If the President is satisfied that a grave emergency 
exists whereby the sécurity of India or any part of its 
PROCLAMATION OF territory is threatened, whether 
EMERGENcy. by war or external aggression or 
Internal, disturbance, he may, by Proclamation, make a 
declaratiof to that effect. The Proclamation of Emer- 
gency may be revoked by a subsequent Proclamation. 
Tt is to be laid before each House of Parliament. Tt 
€eases to operate at the end of two months unless approv- 
ed within that period by resolutions of both Houses of 
Parliament.» The action which the President may take 
7h ап emergency without reference to Parliament has 
to be approved by Parliament if it is to have effect 
beyond the period of two months. Such a Proclama- 
tion of Emergency may be made befor? the actual 
Occurrence of war or of any aggression or disturbance 


Ìf the President is satisfied that there is imminent danger 
thereof, ә 
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White a Proclamation 6f Emergency is in operation, 
(а) the Union Góvernment can give directions to any 
Errecr or Proctama- State as ‘to the manner ій which 
TAN Oa EMERGENCY the executive power is to be exer- 
cised; and (0) Parliament can make laws with respect 
toany matter in the State List and conferepowers and 
impose duties on Union officers as respects thosé laws. 
The President is also empowered to modify the provi- 
sions relating to distribution of revenues between the 
Union and the States for a period not exceéding the ex- 
piration of the financial year їй which the Próclamation 
ceases to operate. Thus it is clear that during the 
emergency period the Constitution functions entirely 
on a unitary basis. 

The President is invested with extraordinary powers 
in case of emergency. іп the States which threatens the 


: ; 24: 
Provisions N Case op — SCCurity of India by war or dom 


FAILURE or CONSTITU- tic disturbance. If the President, 
SONAL MacHinerY IN ор receipt of a report from the 


Governor or Rajpramukh of а 
State or otherwise, is satisfied that a situation. has 
arisen in which the government of the State "cannot 
be carried on in accordance with the provisions of the 
Constitution, he may, by Proclamation, (a) assume to 
himself all or any of the functions of the Government 
of the State and all or any of the powers of the Governor 
or Rajpramukh or any body or authority in tke State 
other than the Legislature of the State; (0) declare 
that the powers of the Legislature of the State shall 
be exercised hy or under the authority of Par- 
liament. Any such Proclamation may contain inci- 
dental and conseqüential provisions suspending the 
operation of any of the provisions of the Constitu- 
tion except the provisions ielating to High Court. 
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Such a?Proclamation may Фе revoked ог varied by 


subsequent Proglamation. Every Proclamation ceas, , 


to operate at the end of two months, unless before 
the expiration of that period it has been approved by 
resolutions of both Houses of Parliament. There 
+ + о. + 
is a provision for the extension of the Proclamation, and 
the efféct of it is that a,State may be governed under à 
Proclamation with the approval of,Parliament for a 
period of not more than three years. When, under a 
Proclamation of Emergency regarding the State, Par- 
liament bécomes competént to make laws for the State, 
Parliament may confer'that power on the President, 
and he may delegate it to any other specified authority, 
and either the President or such authority may make 
all laws, including laws regarding taxation. In other 
words,swhen under a Proclamation it is declared that 
the powers of the Legislature of a State are exercisable 
only by Parliament or by the President or any other 
authority so empowered, both the legislative and exe- 
cutive fields of the State are transferred to the Union. , 
Any law made by Parliament or the President under 
a Protlamation which they would not otherwise 
have been competent to make shall to the extent 
of the incompetency cease to have effect on the » 
expiration of one year after the Proclamation has 
ceased to operate except for things done or omitted to 
be done befére the expiration of the period. е. 
Emergency necessitates crisis legislation which ге- 
quires the taking of all kinds of measures which are 
Suspension or Provisions Decessary for the safety of the 
e ae 1з Durme Union. Such measufes are likely 
NCEE to affect the? fundamental rights 
of citizens guaranteed by'the Constitution. The very 
existence of these right’ may hinder or embarrass 
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the requisite action during-the crisis. As tle enjoy- 
ment of such rights is entirely dependent upon the 
existence and the safety of thé Union, it may ‘be expe- 
dient during a crisis to suspend the rights and the 
guarantees with respect to them. While a Proclama- 
tion of Emergency is in operation, Parliament and the 
Union Government and the State Legislatures and the 
State Governments are not under any disability. to 
make any law or to take any executive action which 
they would, but for the provisions regarding thé fun- 
damental rights, be competent to make бг to take. 
In other words, when the Próclamation of Emergency 
is in operation, the Government can abridge or take 
away the right to freedom. But any law abridging the 
right to freedom ceases to have effect as soon as the Pro- 
clamation ceases to operate. is 
When a Proclamation of Emergency is in operation; 
the President may by order suspend the remedies for 
Suspension or mme Reue. the enforcement of fundamental 
DIES FOR REINFORCEMENT rights. In other words the right 0 
корба а citizen:to move the Supreme 
К Court and High Courts*for the 
issue of orders or directions or writs for the enforcement 
of tundamental rights can be suspended by the Presi- 
dent for the period of emergency or a specified shorter 
period. The orders suspending these remedies may 
extend to the whole or any part of India. Every such 
order is to be placed before each House of Parliament 
as soon as may be after it is made. Й 
If the President is satisfied that a situution has arisen 
whereby thé financial stability or credit of India or any 
Provisions as то Finan- ^ part thereof is threatened, he тау 
CIAL EMERGENCY. by a Proclamation make a dec- 
laration of financial emergency. During the period 
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this Prüclamation is in operation, the Union Govern- 
ment can give,direction to any State to observe such, 
canons®of financial prépriety as may be specified in 
the directions, and give such other directions as 
the President may deem necessary and adequate 
for the puspose. Such directions may include a pro- 
vision requiring the reduction of salaries and allowancés 
of all or any class of persons serving in connection with 
the affairs of the State, and a provision requiring 
Money Bilis to be reserved for the consideration 
of the State Legislature. The President may during 
the period of Proclaniation of financial emergency 
issue directions for the reduction of salaries and allow- 
ances of all or any class of persons serving in connection 
with the affairs of the Union including the Judges of 
the Supreme Court and the High Courts. 

We have seen that there are provisions for three 
different kinds of emergency: (1) emergency affecting 
-the safety of the whole of India; (2) emergency regard- 


ing a particular State owing to the breakdown of the. 


constitutional machinery; and (3) financial emergency. 
Ampié próvisions are made to meet all these cases, and 
while these emergencies exist the Union works on a 
unitary basis. The cumulative effect of the emergency 
provisions is that during the period of emergency the 
President is vested with extraordinary powers both as. 
regards legislative and executive authority and alsó as 
regards the fundamental rights of citizens and finance. 
Tt is clear that during the period of political, constitu- 
tional or finartial emergency, the State Governments 
are in effect merely subordinate Govefnments and 
function as part of a unitary structure. 
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ELECTIONS 


„The body of electors is called the electorate. Under 
the system of democratic government which «is em- 
bodied in the Constitution, every citizen has a right 
to take part in the government of the country, and this 
right is secured by the adoption of adult suffrage, under 
which every citizen of 21 years of age hasta right to 
vote and elect his representatives to the Legislatures. 
The direct part which the citizen plays is confined to 
the election of the members of the Legislatures at 
Stated intervals and to controlling their action by 
public opinion. И 

A democratic constitution functions through elected 
representatives (the elected members of Parliament 


and of the State Legislatures), hence elections of these. 


persons ате a normal feature of its working. The 
Legislature represents the electorate, which in its turn 
is composed of the citizens of the Republic. -As de- 
mocratic government is government by a majority, 
elections are usually contested by members of different 
parties, and disputes among the candidates in connec- 
tion therewith are not rare. Hence it is necessary 
that the superintendence, direction and control of the 
electoral rolls and the conduct of elections should be 
vested in an independent Election Commission which 
may function without being influenced by any party 
politics or swayed by political pressure. Provision 15 
therefore made for such a Commission. 

The elections to the House,of the People and to the 
Legislative Assembly of every. State are to be on the 
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Execrorate or Erection Pasis*of adult suffrage; that is to 


ON THE Basis or Арит бау, every persor? who is a citize, , 


SUFFRAGES of India and,who is not less than 


twenty-one years of age on such date as may be fixed 
by any law of the appropriate Legislature and is 
not otherwise disqualified under the Constitution or 
any Іа on the ground of non-residence, unsoundness of 
mind, crime or corrupt or illegal practice, is, entitled 
to be registered as a voter at any such election. The 
age is fixed åt twenty-one years instead of eighteen for 
the sake of safety and оп? ће ground of the expediency 
of securing maturity of judgment. This is one of the 
most important provisions of the Constitution. Its 
importance and significance can be easily appreciated 
when it is remembered that under the Constitution 
Act оҒ21935 hardly 14 per cent of the population was 
enfranchised, while under this Constitution more than 
50 per cent of the population (17 crores) is enfran- 
chised. When it is also remembered that 85 per cent 


of the population is illiterate, its significance is further , 


emphasized. Reliance»on the sound common sense of 
the miásses'is the basis of this great liberal step. Itisa 
bold and hazardous experiment in a country where 
democracy is not yet firmly roeted in the soil. But the 
elections of 1959—the greatest experiment in par- 
liamentary government—have justified the faith put in 
the masses of India. y 2 

_ The basic principles of the election are laid down 
їп the Constitution and the details are provided by 
Act of Parliament. Parliament is empowered to make 
provision with respect to all matters relating to or in 
connection with elections to either House of Parliament 
or either House of the Legislature of a State, including 
the preparation of electoral rolls, the delimitation of 
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“constituencies and all other necessary and irícidental 
matters. Thus ;Parliament has power to provide 
even for the elections to the State Legislatures. This 
provision is intended to secure uniformity of proce- 
dure throughout India. Provision for elections is made 
by the Representation of the’ People Act. « 

` The superintendence, direction and control of the 
preparation of the electoral rolls for, and the conduct 
SuPERINTENDENcE, Direc- Of, all elections to Parliament and 
С сохто. ов the State Legislatures and ofvelec- 
THE Erection Соммв- tions to “the offices of^ President 
ДОН; and Vice-President, including 
the appointment of Election Tribunals for the 
decision of doubts and disputes arising out of or in con- 
nection with elections to Parliament or State Legisla- 
tures are vested in an Election Commission. The Com- 
mission consists of the Chief Election Commissioner 
and such number of other Election Commissioners, if 
any, as the President may from time to time fix. They 
are appointed by the President, When any other 
Election Commissioner is appointed, the Chief Elec- 
tion Commissioner acts as the Chairman of thie Gummis- 
sion, 4 

It is to be noted that there is only one Election 
Commission for the Union as well as the States. 
To enable the Commission to cope with its work, 
provision is made for the appointment’ of Regional 
Commissioners who are appointed before each general 
election by the President after consultation with the 
Election Commission, to assist that Commission in the 
performance of its functions. ‘ 

Elections constitute the pivot of democratic govern- 
mènt, so those who аге іп» charge of them must be 
independent. To secure «heir independence, and 
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integrity"they are guaranteed “fixity of tenure and other 
conditions of service. The condition of service and s 
tenure of office of the Eléction Commissioners and the 
Regional Commissioners are determined by the Presi; 
dent by rule. “Тһе Chief Election Commissioner 
cannot be removed from his office except in like manner 
and on'the like grounds as a Judge of the Supreme 
Court, and the conditions of his service cannot be 
varied to his disadvantage after his appointment. Fur- 
ther йо other^Election Commissioner or Regional Com- 
missioner бап be removed from his office except on the 
recominendation of the Chief Election Commissioner. 
The President, or the Governor or Rajpramukh of a 
State, when so requested by the Election Commission, 
has to make available to the Election Commissioner or 
to a Regional Commissioner such staff as may be neces- 
Sary for the discharge of the functions of the Election 
Ommission. ; s 
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SPECIAL PRÓVISIONS RELATING TO 
CERTAIN CLASSES 


Certain classes of people, owing to their backward- 
ness, require special provisions to enable them to-enjoy 
the benefits of democracy, and the Constitution has 
accordingly made these provisions. It'is enough to 
state them. 3 5 „а 

Seats are reserved in the House of the People for (а) 
the Scheduled Castes, (5) the Scheduled Tribes, except 

“Reservanion оғ Sears Зе Scheduled Tribes in the Triba 
For Scuepurep Casres Areas of Assam, (c) the Schedule 
Амр Scueputep TRIES! 1х Tribes in the autonomous.districts 
THE House оғ THE PEOPLE. à ; their 

of Assam, in proportion to 
mumbers. If the President is of opinion that the 
Anglo-Indian community is not adequately represented 
in the House of the People, he may nominate not more 
than two members of that community to that House. 

Seats are reserved for the Scheduled “Castes E 
Scheduled Tribes (except those in the Tribal Areas 0 
Reservation or Sears Assam) in the Legislative Assem- 
IN THE LEGISLATIVE bly of every Part A and Part: 
ASSEMBLIES OF THE STATES. State in proportion to their num- 
bers in the State. If the Governor or Rajpramukh d 
a State is of opinion that the Anglo-Indian cones 
nity is not adequately represented in the Legislative 
Assembly he may nominate such nuniber of the ment 
bers of thé community as he considers appropriate- 

«*Scheduled Castes аста Tribes are those which are specii 


fied by the President in separate Schedules in a notification 15506 
by him under the Constitution. ^ 
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The provision for the reservation of seats is énly for 
ten years. қ 4 5 

It is provided that thé'claims of the Scheduled Castes 
and the Scheduled Tribes shall be taken into considera- 
tion in the making of donnes to services and 
posts in connection with the affairs of the Union or of a 
State." For the first two years after the commencement 
of the Constitution appointments of members of the 
Anglo-Indian community to posts in the railway, cus- 
toms, postal^and telegraph services of the Union are to 
be made ба the same basis as before August 15, 1947, 
and they аге to be progressively reduced so that at the 
end of ten years the reservation shall cease. For the 
first three years the Anglo-Indian community is to get 
the same educational grants as before August 15, 1947, 
but they are to be progressively reduced so that at the 
end of ten years they shall cease. 

To give continuous effect to the provisions for the 
Scheduled Castes and the Scheduled Tribes, a Special 
Specta Orricer rog Officer is to be appointed by the 
MINORITIES FOR THE President to report to him from 

MON Map тё STATES. time to time upon the working of 
the safeguards provided for these classes. His renort 
is to be laid before Parliament. 

At the end of ten years from the commencement of 
the Constitution or at any earlier time, the President 
15 to appoint a Commission to'report on the admiñis- 
tration of the Scheduled Areas and the welfare of the 
Scheduled Tribes in Part A and Part B States. 

With a viewo raising the social and educational level 
of the backward classes, the President is t6 appoint a 
Coe лб Commission to report on their 
WARD CLASSES. " conditions and the steps to "be 

4 takeh to improve them. Тһе 
^ 
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report"of the Commission is to be laid before Par- 
(ament. ‘ 

It is significant to mote that all the provisious relat- 
ing to certain classes аге made оп an all-Índia basis. 
These provisions will cease to operate after the objects 
in view have been achieved. ‹ 


MiscELLANEOUS 


As the executive heads of the Union and the State, 
the President and the Governor or Rajpramukh are 
Рвотестюх or Pres- given imrnunity from proceedings 
DENT, GOVERNORS AND in courts. They are not answerable | 
OSEE to any court for the exercise and 
performance of the powers and duties of their offices, 
though the President is subject to impeachment by Par- 
liament. They are immune from criminal and civil 
proceedings and from process for arrest or imprison- 
ment. 

The Rulers of the former Indian States enjoyed 
certain rights and personal privileges. Now they 
Втонт AND Privireces IC Rulers only in name, but. the 
оғ Rurers or Innan Constitution provides that in the 
Батыр exercise of the power of Parliament 
or.a State Legislature to make laws or in the exercise 
of the executive power of the Union or of a State due 
regard shall be had to their personal rights, privileges 
ог dignities. Ап Indian Ruler is опе who is so 
recognized for the time being by the President. 

In view of the importance of the major ports and 
aerodromes for the defence and safety of the Union 
special provision is made for them, so that they may be 
administered by spetific laws. ) 

Where any State has Ғайейчо comply with, or to give 
effect to, any directions given in the exercise of the 
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> 
ü MUS executive» power of the Union, the 
FFECT OF FAILURE TO 

Comery wiru Direc- President may hold that the Govern: | 

TONE Стурн by THE mene of the State cannot be carried’ 

қ on іп accordance with the provisions 

of the ‘Constitution, and he may assume all or any of 

the functions of the Government of that State, and the 

powers of the State Legislature shall be exercised by 
Parliament. 
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P [ CHAPTER IX 
THE AMENDMENT OF THE CONSTITUTION 


The federal Constitution, which is an .indissoluble 

‚ compact between the’ federation and the federating 
units, is the fundamental law of the country. Under it 
the powers are divided between the Government for 
the whole ‘country and the Governments of its parts 
(States). These Governments: аге independent of each 
other in their respective spheres. They are co-ordinate. 


These being the essential traits of a federal Constitu- ' 


tion, it cannot be altered or amended by ordinary 
legislative process and can be altered only by the special 
mode prescribed in the Constitution itself. A federal 
Constitution is generally rigid! from the véry nature 
of the polity and is difficult of amendment. Further, а 
Constitution which is drawn up (о meet the needs of а. 
society at a particular point of time, under the then 
prevalent political mood and the existing conditions 
of the country, cannot be adequate to meet the grow- 
ing and changing needs of a modern State. Hence the 
necessity of prescribing the mode of amendment of the 
federal Constitution, which may be at once rigid and 
flexible so as to secure the stability of the fundamental 
law and at the same tinie make it able to grow and keep 
pace with the times. Drawing upon the experience of 
other federations, the framers of the Indian Constitu- 
tion have prescribed a mode of amendment which is 
simple and ‘easonably elastic. 


2А Constitution is called flexible if it can be amended by ordinary 
legislative process; it is called rigid if its amendment requires a specia. 
process. - 
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> AMENDMENT OF CONSTITUTION 208975 


The principles of Parlianientary governmest and 
federalism which run through the Coastitution are rez, 


PROCEDURË ron THE coghized in the provision for its 
AMENDMENT OF THE amendment. A State Legislature 
Constrrurion. dx 

cannot initiate any proposal for 


an amendment of the Constitution. It can be initiated 
only by the introduction of a Bill for the purpose in 
either House of Parliament. When the Bill js passed 
in each House by a majority of the total membership 
of that House and by a majority of not less than two- 
thirds of (Не members of that House present and voting, 
it is presented to the President for his assent, and upon 

~~ Such assent being given, the Constitution stands amend- 
ed in accordance with the terms of the Bill. Thus, 
except for the amendment of some vital parts of the 
Constitution for which further safeguard is provided, 
the amendment of all other parts of the Constitution 
Can be carried out by Parliament, provided it receives 
the approval of an absolute majority ofthe membership 
9f each House and a two-thirds majority of those 
present and voting as distinguished from the simple 
majority, retjuired for ordinary legislation. 

AS regards certain vital parts of the Constitution, 
extra safeguards are provided in the amending process. 
If the amendment secks to make any change in the 
Provisions regarding the election and the manner of 
lection ‚оғ the President, the e&tent of the executive 
Power of the Union and the States respectively, High 

Ourts in Part A and Part B States, the Union Judi- 
Clary and the igh Courts, the legislative relations 

tween the Union and the States, any of thè three Le- 
Sislative’ Lists, the representation of the States in Par- 
liament, or the article dealing with amendment, the 
amendment also requireseratification by the Legisla- 
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tures of not less than опе һа" of the Part A and Part В 
tates by resolutions to that effect passed by those 
Legislatures, before she Bill rfiaking provision for such * 
amendment is presented to the President for assent. 
Thus Parliament, is competent to amend the whole 
Constitution by following “the prescribed mode of 
amendment without seeking ratification or approval of 
the amendment by the people. Taking the procedure 
as a whole, the process of amendment of the Constitu- 
tion is comparatively simple and reasonably elastic. 
Of all the federal Constitutions in the world, the Indian 
Constitution is least rigid. 
Within eighteen months of the working of the Consti- 
, tution, by reason of judicial decisions regarding the true 
effect of the fundamental rights of freedom of speech 
and right to property, certain existing laws were de- 
clared void. This created difficulty. As the inter- 
pretation put on the right to freedom of speech was very 
wide and as the abolition of zamindari was thought 
necessary, the Articles dealing with right to freedom 0 
speech and right to ргорсгбукууеге amended by Par- 
liament by the Constitution (First Amendmeni) Acts 
1951. . 


ә ғ o 
о 
: : CHAPTER X ? A 
2 о 5 


2 
WORKING ОЕ THE CONSTITUTION , 


Under the Constitution India has adopted a demo- 
cratic “or Parliamentary form of Government both at 
the Centre and in the States—government by a party 
commanding a majority in the lower Houge of the 


Legislature élected on a basis of adult suffrage. The . 


successful’ working of such a government postulates 
the existence of well ofganized parties—two or more 
— divided by broad issues of policies. It also postu- 
lates the existence of an effective Opposition, as a party 


in opposition to the party in office is an essential of 


Parliamentary democracy. A well organized and 
effective Opposition ready to form an alternative 
Government is necessary for the effective and healthy 
working of responsible government. The results of 
the general elections both for Parliament and the State 
Legislatures have shown that, except in two States, the 
Congress party has an overwhelming majority both in 
Parliament and in the State Legislatures, and the other 


party or-parties taken together does not and do not # 


constitute an effective Opposition and is not and are 
not in a positión to form an alternative Government. 
As thes existence of an effective Opposition is а feal 
check on the rule of the majority, and as no such Oppo- 
Sition is in being, the actual working of responsible 
government beth at the Gentre and in, ће States may 
not be,on normal lines. But the experien€e since 1950 
indicates that though there are nó well organized par- 
ties and no effective Opposition, the Parliamentary Sys- 
tem has, on the whole, been working satisfactorily. Iti is 


? 977 % 


У 


DY: UNION AND STATES 


being increasingly realized that the successful working 
‘of popular government rests not so much on a written 
Constitution as on thé gradual building up of conven- 
tion and traditions and on majorities practising tole- 
ration and minorities patience. The election of the 
members of Parliament and the State Legislature on a 
basis of adult suffrage is a great experiment, but the 
experimeht is in tlie right direction. The future of Par- 
liamentary or responsible government in India appears 
to be hopeful and encouraging. 
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^ "LOCAL ADMINISTRATION u^ 


ә 
“Administration, derived from a Latin word which means ser- 


vice, denotes the technical and professional work of service done 
by an expert and professional staff wich realizes in detail, for the 
purposes ef daily life and regular routine, the gencral lines of policy 
laid down by those who conduct the government and more espe- 


| -- ` cially by those who conduct the executive government." 
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DISTRICT ADMINISTRATION IN INDIA , 


The most important unit of administration in India 
is the district, which is the keystone of the whole admi- 
nistrative structure. . Every inch of,soil (except Presi- 
dency towns and some small areas) forms part of a dis- 
trict. The'average size of the district is 4,075 square 
miles, and the average?population i is 1,000,000. The 
actual districts vary greatly in size and density of popu- 
lation, but very few have an area less than 1,500 square 
miles or a population less than half a million. 


° 


THE District OFFICER 


At the head of every district there i is a District Officer, 
known in some provinces as the Collector and in others 


as the Deput mmissioner. H 
As COLLECTOR. puty Co 5510пе е 


is generally a member of the, 


Indian, Civil Serviceeor the Indian Administrative 
Service. е is, in the eyes of the most of its inhabi- 
tants, “the Government." Тһе District Officer has 


a dual capacity. He is both the Collector Xthe. 
-principal revenue officer) and the chief magistrate. 


As Collector he is the head of the revenue organi- 
?айоп» and is concerned with the land and and 
revenue and with all matters affecting the conditions of 
the peasantry. In all districts he can at any time be in 
touch throug his revemue subordinates with every 
inch of the district. This revenue organization serves 
the specific purposes of collecting the revenue and of 
keeping the peace. It also simultaneously discharges 
easily and effectively ап immense number of other 
281 ` 
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duties. " It deals with the régistration, alteration and 
Partition of holdings, the settlement of disputes, the 
management of indebted estates, loans to agriculturists, 
and above all famine relief. Because it controls reve- 
nue, which depends on agriculture, the supreme interest 
of the people, it serves also as a general adininistrative 
staff. 

The Collector iri his capacity as a District Magistrate 
has first-class powers and can imprison for two years 
and fine up to Rs. 1,000. In 
practice he does not try many 

criminal cases though he supervises the work of 
all the other magistrates of the district. The District 
Magistrate, as the chief executive authority, is 
primarily responsible for the maintenance of law and 
order and the criminal administration of the district, 
and for this purpose the police force is under his con- 
trol and direction. The District Superintendent of 
Police is his assistant for police purposes, and it is his 
duty to keep the Collector fully informed both by 
personal confidence and by speciál reports on all inatters 
of importance concerning the peace of the district and 
the prevalence of crime. The District Superintendent 
`of Police is the head of tlie District Police Force. He 
is responsible for all matters relating to its internal 
management and for the maintenance of discipline. In 
effect, the two officers work together. ij 

For the proper discharge of his duties the Collector- 
Magistrate must be accessible to and intimately 
acquainted withthe inhabitants of his district, and he 
therefore spends as а rule several months of thc year 
in camp visiting all parts of his district. The real 
source of the influence of thé District Officer is the 
сатр. For the admitiistration of Indian villages “the 


As MAGISTRATE. 
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tent is mightier than the pen," and sosit is^ highly 
desirable that the District Officer should be relieved - 
of somé of his desk-work to епа е him to spend more 
time in camps. ә 

Each district has its body of heads of departments, 
the District? and Sessions Judge, the District Superin- 
tendent of Police, the civil surgeon, the conservator of 
forests, the executive engineer—eacheof whom is under 
his Provincial departmental chief. But except in mat- 
ters of pure routine, the Collector must be informed of 
almost. every activity in. “all these departments because 
it impinges at some point upon the operation of the 
governmental agency in the district. In all States 
the District Officer co-ordinates the activities of the 
various governmental agencies in his district. On him 
and oi? his subordinates the Government still depends 
for maintaining contact with the whole population in 
his area and for information concerning its general 
welfare. 

Thus the District Officer derives his standing from 
the -onibination in опе person of the chief administra- 
tive and magisterial authority of the district. 

` The district, being too large to manage asa single unit, 
is subdivided for administrative purposes. The District 

Officer administers these sub-divi- 

Pere oR Иры) - sions with the assistance of a large 
У staff of subordinate officers, some 

of whom are his assistants at headquarters while others 
hold charge of portions of the district. In general the 
district is split ‘ip into three or four subdivisions under 
junior officers of the Indian Civil Service or the Indian 
Administrative Service, known а5 Assistant Collectors, 
or Members of the State Service, styled Deputy 
Collectors. А sub- división consists of three or four 
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units called із nearly all States Talukas or Tahsils, and 
“bout four to ten of these form a district. A sub-divi- 
sional officer has, uader the control of the ‘District 
Officer, general charge of the executive and magis- 
terial administration of his sub-division. He is a magis- 
trate with first-class powers. He also supervises land 
revenue administration. ; 
А Taluka or Tahsil is in charge of a revenue officer 
and magistrate styled Mamlatdar or Tahsildar. He 
: belongs to the subordinate service 
бшшш ок and is a magistrate either with 
first- or second-class powers. He 
must know the conditions of every village in his Taluka 
pr Tahsil. To achieve this object he regularly spends 
some months in camp touring his area. The Mam- 
latdar has his parallel in all services in the Taluka, 
such as the Inspector of Police, the Inspector of 
Excise, the Overseer and*the Medical Officer. 
A Taluka or Tahsil consists of seventy to a hundred 
villages. The village is the lowest administrative unit 
in India. «Even today the village 
mo Giowsons, Оамшайоп finds its’ place at 
% j the basis of the administrative 
system and plays a very important part in the 
social life of the country. The village is in charge of a 
headman or Patel, who is generally a hereditary occu- 
pant of the post. He collects land revenue ard looks 
after law and order in the village. In some States, 
particularly in Madras and Bombay, he is also a petty 
magistrate. The other viliage official is the village 
accountant, known ‘as the Talati or Kulkarni or Pat- 
wari, who keeps thé accounts, registers of holdings and 
in general all records connected with land revenue. 
Every village has a chowkidár or watchman who. is 2 
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rural Policeman. There, із?ајѕо a hereditarye village 
servant under the Patel. ə % 

Thus the administrative system in India is based on 
the repeated sub-division of territory, each adminis- 
trative area being in the charge of a responsible officer 
who is subordinate to the'officer next in rank above him. 


> 


LocaL INFLUENCE oreDisrricr OFFICER 


The Collector of a district enjoys great prestige 
among the inhabitants whom he serves. Before 
1919 he was also the Chairman of the District 
Local Board. His official authority is augmented 
by the constant exercise of advice and direction 
in matters where ‘he is expected to give a lead. 
He wields large powers of patronage; he is res- 
ponsible for making a large number of minor ap- 
pointments, such as those of village headmen and 
accountants, revenue officials and office clerks. His 
recommendations for honorary magistrateships and 


nominated memberships of local bodies are ordinarily, 
. accepted. Не grants, seats at ceremonial functions, 


suc as Durbars. He thus commands great influence, 
which is often used to ease the situation in the 


case of conflict between communities. In the Words , 
-of the Simon Commission Report: “It is not by virtue 


of his powers as District Magistrate alone that he can 
succeed; iteis only because, as'Collector, he has numer- 
ous sources of influence that can be brought to bear 
in the right quarter. If his range of influence were 
less varied her would find it more difficult to prevent 
trouble.^ On every one of the, innumerable matters 
which may require the orders, assistance, advice or in- 
terference of Government, it is to the District Officer 
that Government as well as the ordinary citizen natu- 
rally ipo. \ 


n 
о 
, 


> 


= 


286 UNION AND STATES 


RELATION OF THE DISTRICT OFFICER TO THE STATE 
ADMINISTRATION ^S A WHOLE 


For the purposes ‘of administration every State is 
cemposed of districts: which, in all States except 
Madras, are combined in groups of some four to eight 
called divisions. These divisions are in chatge of Com- 
missioners, who are generally senior members of the 
Civil Service. They are intermediaries or links bet- 
ween the. Collector, the head of a district, and the 
State Government. They are not merely supervisors; 
they have specific powers of their own. They act as 
courts of appeal in revenue cases. In some States 
they exercise almost direct control over certain branches 
of district work, particularly in relation to local self- 
governing bodies. Public opinion, however, regards 
them as unnecessary links in thé administrative: chain 
and has demanded the abolition of these posts on 


financial grounds. In some States they have already 
been abolished. 


Boarps oF REVENUE 9 


” 


Between the Commissioner and the State Govern- 
> merit in all States except, Bombay there is a Board of 


Revenue, or its equivalent, a Financial Commissioner. , 


In their administrative capacity, these constitute the 
chief revenue authority of the State and.relieye the 
State Government of much detail work. In their judi- 
cial capacity they form an Appellate Court for the in- 
creasing volume of revenue svits and often of rent suits. 
But for other purposes than revenue the State Govern- 
ment usually relies on Ив Commissioners and Collec- 
tors: "The introduction of responsible government has 
naturally led to the transfer to the State Government 
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of some, of the independent powers formerly exercised 
by the Board of Revenue. AU 
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Tue SECRETARIAT E 


A large part of Government business, including no 
mally all communications with the general public, is 
done in the districts by the District and Departmentel 
officers who are constahtly on tour within their areas. 
At headquarters the State Governmerit has a sécretariat 
located in a,single building. Неге the Governor and 
all the Ministers have their offices. The secretariat is, 
for the convenience of its own internal working, sub- 
divided into departments.. One or more of these 
departments are in charge of a Secretary to the Govern- 
ment, who is under a Minister. Thus all departments’ 
which are under the Ministers are worked through 


the Secretaries. $ 


^ 
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CHAPTER II 
VILLAGE ORGANIZATION 


Nine-tenths of India’s population live in villages. 
Throughout the greater part’of India the village 
IMPORTANCE OF * constitutes the primary adminis- 
Nine trative unit. From the villages are 
built up the larger administrative units—the Talukas or 
Tahsils, the sub-divisions and the districts. It is, there- 
fore, necessary to know how these villages are orga- 
nized, and for the proper understanding of this a 
general description of an Indian village is essential. | 

The typical Indian village has a central residential 
site and an open space for a pond and a cattlé-stand. 
DESCRIPTION OF A. There is also a village chavdi ОГ 
WN i meeting-place. Generally there 15 
a central village well. There is also a school in many 
villages, and almost invariably there is a religious 
building, a temple, a shrine ora mosque. © The mud 
(in some places brick) or bamboo houses of the villagers 
art huddled together on this central site. Stretching 
around this nucleus lie the village lands, consisting of a 
cultivated area and, in some villages, grounds for graz- 
ing and wood-cuttingy With the increasing | hunger 
for land the grounds for grazing and wood-cutting have 
disappeared. The cultivated area provides the raeans 
of livelihood to the villagers. The cultivator’s house 1s 
in the village, and the fields he tills are scattered over 
the whole area of the village. Thus there is по visible 
lirk between the home of the individual cultivator and 
the fields he tills. In the sonth and tlie east the fields 
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or agricultural holdings ‘average about edi atres; in > 


other States ,not more than half? of them exceed 
this limit. In certain parts of India—in the greater 
part of Assam and on the west coast of the Madras 
State—the village as described here does not exist 
and the people live in small collections of houses» or 
in separate homesteads. 

Most of these villages have not yet been tquched by 
metalled roads or railways. Post offices gre many 
“milés apart’ and telegraph offices are still more dis- 

tant from one another? But the rapid introduction 
and development of bu$ traffic in all parts of India is 
' changing the life of the villagers. Except in the 
north-west the whole country is dependent on the 
monsoon. All major agricultural operations are fixed 
and timed by the nature and distribution of the rains. 
Under the prevailing system óf tillage, the small and 
scattered holdings do not furnish occupation for more 
than half the year. 

In every village one finds some persons with a per- 
manent title in land either as owners or:tenants with 
occupancy rights. There are also agricultural la- 
bourers who actually cultivate land for themselyes. 
We find members of depressed classes who are mainly 
engaged in crafts such as leather work or in tasks re- 
garded as menial. Some of them work in the fields 
only ir» timés of pressure. In some villages there “аге 
skilled artisans—potters who supply earthen. vessels, 
carpenters or ironsmiths who provide and repair water- 
lifts. There ате always ойе or two shops which supply 
the household requirements. The ownérs of these 
shops are also generally moneylenders. They pur- 
chase the village produce and constitute a commercial 
link, between the village?and the outside world. 
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Indian villages formerly possessed a large degree of 
focal autonomy, which they maintained for centuries- 
When the British became the rulers of India they 
found these villages “small republics.” But this auto- 
nomy has now disappeared owing to the establishment 
of civil and criminal courts, the present land revenue 
and police organization, the incrzase of communications 
and the growth* of individualism. The traditional 
self-sufficiency of the village is fast disappearing. Its 
corporate life based on common civil interest and com- 
mon traditions is now only a thing of the past. 
Recently attempts have been made in various States 
to recreate this corporate life through the Village Pan- 
chayats. Having regard to their importance, one of 
the Directive Principles of the Constitution provides 
that the State shall take steps to organize Village 
Panchayats and endow them with such powers and 
authority as may be necessary to enable them to 
function as units of self-government. 

We have given a general and composite picture of 
Indian villages, which may Бе classified under ,two 
Tur Tyres оғ heads according to the system of 
WE SE assessment of land:— 


(1) The Rayotwari Village. 


The Rayotwari or separate village is the prevalent 
form outside Northern India. Неге thé revenue 18 
assessed оп individual cultivators. The village goyern- 
ment vests in the hereditary headman, Patel or Reddi, 
who is responsible for law айа order ana for the соПес- 
tion of the land revenue. 


(2), The Joint or Landlord Village. ) 
This type is prevalent їп Uttar Pradesh and the 
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Punjab? Here the revenue i$ assessed А. village as 
a whale. There is a certain amount?of collective ress, 
ponsibility among the landlords for the revenue. The 
village site is owned by the proprietary body. The 
waste land is allotted to the village. Village govern- 
ment was originally in the hands of the Panchayat— 
a body consisting of heads of senior families. Later 
on, under British rule, a Lambardar, ог headman was 
appointed. In these villages the co-proprietors consti- 
tute ® local oligarchy, with the bulk of the village popu- 
lation as tenants or labourers under them. Pancha- 
yats Have recently been"established in these States. 

In most cases it may be said that at present there is 
practically nothing really like a village organization in 
which the villagers have.a share and a voice. 

The.village is the lowest administrative unit and is 
administered by the agency of the village officials— 
the Patel, the accountant and the watchman—persons 
bearing different titles in different provinces but repre- 
senting the traditional organization of village life. 

To maintain this organization and to collect taxes, 
the Government has provided every village with 
Tite VILLAGE officials with varied responsi- 
Orrictats, bilities. hey are:— « 


(1) The Headman. 


The headinan is in charge of the village for all pùr- 
poses of the Government. He is called the Patel in 
Bombay, the Karnam in Madras, the Mukhia in 
Uttar Pradesh; and the Lambardar in the Punjab. 
He is responsible for everything in-the village that con- 
cerns the public interest. All Government orders are 
communicated through him. He collects land reve- 
nue and sends it to the Taluka or Tahsil Treasury. He 
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maintains order. He turns’ persons of bad cnaracter 
‘away from the village and reports all crimes or disputes 
to the police. He attends to the needs of the officials 
souring in the village. He records births and deaths. 
He is responsible for health and sanitation and for 
informing the Government of any contagious or infec- 
tious disease that may break out in his village. ' 


(2) The Village Accountant. 


Не is called the Talati or Kulkarni in' Bombay, the 
Patwari in other States. Generally he has three or four 
villages in his charge. He keeps the revenue accounts | 
and has to keep up to date all village records dealing 
with assessments, ownerships, tenancy, mortgages and 
boundaries. 


(3) The Village Watchman. 1 


..He is the,village policeman. Some villages have 
more than one. They are called Vethias in Bombay, 
Talaris in Madras and Chowkidars in the Punjab. They 
act as messengers from the Patel or Accountant to the 
Taluka headquarters. They look after the safety of the 
village at night. They are paid five to eight rupees 
per month or are given some land free of land revenue. 
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Local self;government is the government by its own 
citizens of a specific portion of a State, defined by 
locality. As the problems of a particular locality 
are peculiar to that locality, and as Из citizens 
are alive tosits special conditions and requirements, 
it is they who can most effectively conduct its adminis- 
tration. With this object, as well as to afford 

"" opportunities to citizens for training in the art of 
government, local self-government has been adopted 
as an integral part of the administrative structure 
of the, country. It is under the control of the 
State Government, but it enjoys a good deal of 
autonomy, subject to that control. 

It is not possible for the State Government to look 
after and provide for all the local requirements of the 
various localities. In the first place, the Government 
has пә time for this work. Secondly, the local authori- 
ties have the great advantage of being personally 
familiar with conditions in _their respective  artas 
and are in a better position to meet their requirements, 
Which at times vary from locality to locality. 
Local selfgevernment puts this special knowledge 
at the service of the citizens who are directly con- 
cerned, and affords a training-ground for budding 
politicians. — E $ 

Local self-government in India is entrusted to four 
different kinds of organizations: - г 

9 
(1) Municipalities іп towns, , 
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(2) ‘Local, Boards in rural areas, ` а 
(3) Village Panchayats ог Gaon -Panchayats in 
villages, arid қ 
^ (4) Port Trusts іп important ports. 


(1) MunrcrPALITY 


The wait of seif-zovernment in urban areas is the 
Municipality. The Corporations of Calcutta, Bombay 
and Madras have been constituted each, under а 
separate Act and each with its own specific powers and 
privileges. Corporations have recently been consti- , 
tuted for some other towns in India. 


Corporation or CALCUTTA 


The Corporation of Calcutta consists of 81 Council- 
lors. Of these 75 are elected by 75 specified territorial 
Constituencies, 1 is the chairman of the Trustees for 
the Improvement of Calcutta and 5 aldermen are 
elected by Councillors. Every person who has attained 
the age of 21 years and possesses the ' prescribed 
residential or educational or professional qualification. 
qualified as a voter. The Mayor is appointed by the 
Corporation. The Commissioner, who is the Chief 
Executive Officer, is also appointed by the State 
Government. Thus tke whole municipal administra- 
tion is under the control of the Corporation. 


CORPORATION or BOMBAY | 


The Muiicipal Corporation of Bombay consists of 
124 Councillors elec.ed at ward elections on the basis 
of adult franchise. The University of Bombay elects 
one Councillor. А 
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A 
Thee Councillors elect, their President, called the 
Mayor. By convention the Mayor js аса. in turn 
from’ the Hindis, Mohammedans, Parsis, and the 
European communities. The Municipal Commis- 
sioner, who is the Chief Executive Officer, is appointed 
by the Goyernment and*is generally a senior member 
of theIndian Civil Service. > 


CORPORATION OF MADRAS ° 5 


The Municipal Corporation of Madras consists’ of 
81 Couneillors. 59 are,elected at divisional elections, 
4 Councillors are elected to seats reserved for labour, 
8 are elected by trade and business associations, 1 by 
the trustees of the Port of Madras and 1 by the 
University of Madras. The election is held on thé 
basis of adult franchise. The President is elected by 
the Corporation, while the Municipal Commissioner, 
who is the Chief Executive Officer, is appointed by 
the Government and is generally a senior member òf 
the Indian Civil Service. \ 

The Corporations which have been recently consti- 
tuted for Other major towns are composed of members 


elected on a similar basis. 
In this way the cities enjoy a considerable ске 


of freedom in the administration of their municipal 
affairs. Т he State Governments have reserved certain 
powers, of control in relation®to appointments, con- 
tracts, raising loans and audit of accounts. 

The Corporation of Bombay has an annual income 
of over 94 crores of rupees, that of Calcutta over 51 
crores and that of Madras over 24. crores. œ 


Orner MUNICIPALITIES ? 5 
o. tnr B B H 
There are other municipalities in India, varying 
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from places with a population of quarter of a-million: 
to small towns awith a few thousand inhabitants, 
and with а total pf something over 21 million 
residents within their areas. During recent years the 
qualifications for voters have been lowered in every 
State. In every municipality the majority of the 
miembers are elected. The proportion of elected mem- 
bers varies from State to State. T 

“In the State of Bombay, the Bombay Municipal 
Borough Act 1995 provides an adequate basis. for 
municipal administration in. the larger cities. The 
larger municipalities are styled Municipal boroughs. 


The Act has extended municipal franchise to * 


Occupants of dwellings or buildings with an annual 
rental charge of Rs. 12/-. 


FUNCTION or MUNICIPALITIES j 


The functions of the municipalities are of two kinds: 
(1) Obligatory and (2) Optional, All municipalities 
have to perform the obligatory functions while the 
nature and extent of optional functions depend upon 
the funds ayailable for them. These functions’ are 
classed under the heads of Public Safety, Health, Cor- 
veyance and Instruction. The most important of 
the obligatory functions are—lighting, watering and 
cleansing of public streets, extinguishing fires, water 
supply, removal of obétructions, naming the streets, 
registering births and deaths, public vaccination, 
maintaining public hospitals and dispensaries ‘and 
providing medical relief, maintaining primary schools, 
providing special medical aid and accommodation 
for the sick at times of the outbreak of dangerous 
diseases, and adopting measures'to suppress and pre- 
vent a recurrence of such diseases. The most impor- 
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tant of the optional functibns are the, construction | 
and maintenance of public parks, gar&ens, libraries, 
museums, lunatic asyliims, halls, dharmashalas and 
guest-houses, planting and maintaining road-trees and 
other trees, taking a census and making a survey. 

The State Government possess little control over 
details of local administration, but they have by law. 
the power to supersede, suspend or abolish the Muni- 
cipal Council. The Government has also the power of 
regulating the portion of elected to non- elected mem- 
bers in (Не Council. Ie can also require the appoint- 
ment and prescribe thé terms of service of a Health 
Officer or Engineer. Grants of salary to the- Chairman 
require the approval of the Government. 


Monicipat FINANCE 


The municipalities are given a wide choice іп the 
form of the taxes which they may levy. Octroi duties, 
terminal taxes, taxes on personal income, fixed pro- 
perty, profession, and vehicles have all been utilized for. 
particular services such; as education and water supply. 
There are also special taxes and cesses imposed in 
many municipalities. In financial matters the muni- 
Cipalities have full freedom, and the Governmeht's 
cóntrol is limited generally to cases in which the in- 
terest of the, general public calls for special protection. 
The Goverment is allowed to alter the municipal 
budget if it considers that due provision has not been 
made for loan-charges and for the maintenance of the 
working balamce. It may also intervene in the admi- 
nistration by way of preventing сї initiating action in 
matters affecting human life—heaith, safety, and public 
tranquillity. 

The income of the mu: hicipalities i is derived primarily 
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from texation, contributions from State revenwes and 
other sources. a 


о - 


B 


CANTONMENTS % 


Я Large city areas where troops аге stationed are out- 

side the administrative limit of the municipalities. 
They are called Cantonments and are administered by 

elected Cantonment Boards, with official Presidents. 
The official control of Cantonment administration 
А with the Army Department of ће Government of 
ndia, : 1 


(2) Locat Boarps ік RURAL AREAS 


_ The duties and functions assigned to the municipali- 
ties in urban areas, are, in rural areas, entrusted to 
District Boards апа“ Local Boards. "Тһе system of 
rural self-government differs widely in all States. 
The most important unit of self-government is the 
District Board, whose jurisdiction is co-terminous with 
the District. The majority ,of the members are 
elected on a wide franchise. Communal elections for 
Mohammedans are provided in Bombay State and 
Uttar Pradesh for District Boards, and in Assam for 
Local Boards. Elsewhere the power of nomina- 
tion is used by the Government to secure representa- 
tiom for minorities. Almost everywhere the , Chair- 
man is an elected member, except in the East Punjab; 


where the members have option of having an elécted 
Chairman. 


Functions " x 


è 
Fhe functions of the District Board are much the 
same as those of municipalities, allowing for the 
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different conditions of tówns and gountsy. Тһе 
Government has some powers of сохт and interven: 
tion as in the case оѓ“ Municipalities. In Madras the 
Boards have power to conduct and manage light rail- 
ways, and the Tanjore Board- actually operates 134 


miles of railway. " . 


E] 


Taruka BOARD А ы 


Within the area of the District Board are minor 
authorities ^ varying in names, functions and composi- 
tion from State to State; The Taluka or Circle Boards 
exist in all the States, except in the East Punjab and 
Uttar Pradesh. In Bengal, Madras and Orissa, they 
are called Union Committees. Each has jurisdiction 
over a Taluka and is a subordinate agency of the Dis- 
trict Board. It consists of elected members and as a 
rule chooses its own Chairman. The elected mem- 
bers of a District Board are generally chosen by the 
members of the Taluka Boards. 


ЕАМДЕ зог RURAL AUTHORITIES 


The main source of revenue of rural authorities is a 
tax or cess on the annual valuation of the land and i is 
collected with the land revenue. This is supplemented 
by a tax on professional men and by tolls on vehicles, 
A very large proportion of revenue consists of subsidies 
or other grants from the State Government. These 
grants are given in, aid of particular services and also 
in the form of capital sums for the constructional works. 
The total income of the Boards-is over 414 crores of 
rupees. The principal objects of expenditure are edu- 
cation, civil works such as roads, bridges and tanks? and 
medical relief E ^ 
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25% P 
(2), VILLAGE PANCHAYATS 


The Decentralization Committee 1908 «ecom- 
mended that with a view to making the village the 
basis of local self-government, an attempt should be 
made to constitute and develóp the village.council, to 
which the time-honoured title of “Panchayat” "might 
be applied, for the administration of village affairs. 
In accordance with these recommendations Village 
Panchayats were set up in the Punjab іп 1912, and sub- 
sequently in Uttar Pradesh and other States. Since 
1919 they have been set up to a'greater or less extent in 
all States, under special Village Panchayat Acts. 
Having regard to their importancé in ancient Indian 

: politics, the Constitution provides that the State shall 
take steps to organize, Village Panchayats and endow 
them with such powers and authorities as may be 
necessary to enable them to function as units of self- 
government. Thus the Constitution has given a direc- 
tive to revive and revitalize the Village Panchayats. 

The Village Panchayat or Union Board has jurisdic- 
tion over a village or a group of villages. Its primary 
function is to look after such matters as wells and sanita~ 

^ tion? It is sometimes entrusted with the care of minor 
roads and the management of schools and dispensaries,. 
and in Madras with village forestry and irrigation 
works. In some States it has also been given power to 
deal with petty criminal and civil cases. 

The members are almost entirely elected. In Mad- 
ras, Bombay and Assam two male adults, and in 
Madhya Pradesh all adults in the village, have the vote. 
Voting is often by show of hands. 

Despite all the efforts of Government officials to: 
establish Village Panchayats, brogress has been very 


E 


1 LOGAL SELF-GOVERNMENT Ў 301 


slow. ^ However, the development isp proraising in 
Uttar Pradesh, Bombay, Bengal and°*Madras. In Uttar 
Pradesh Gaon Panchayats have been a success. Outside 
these four States, the movement is still in its infancy, 
The villages have lost their organic unity and vitality 
under the pressure of British revenue and judicial 
admihistration during the last hundred years. The 
lack of adequate funds for their work and the,unwilling- 
ness of the villagers to provide them are the chief ob- 
staeles to progress. In some cases the necessary intelli- 
gence, fntegrity, character and literacy are unfor- 
tunately wanting. Many villages аге entirely 
apathetic. Some are dominated by the influence of 
vested interests, communal feeling and caste and com- 
munal friction. It is hoped that the experiment will 
meet,with success with the spread of literacy, the provi- 
sion for adequate funds and the spread of the democra- 
tic spirit. " 
(4) Porr Trusts 


The management of the important ports of Bombay, 
Calcutta and Madras is entrusted to the Boards of 
Commissioners for these ports. They: have adequate 
finances, resources and full control over their manage- 
ment. The major ports are under the control of the 


Government, of India. 


ә э 


z CONCLUSION 

The progress of local self-governing institutions has 

not been as satisfactory as might have been expected 

since the time of Lord Ripon. -During?recent years 

their working presents a picture of neither unrelieved 

failure nor unqualified success. There have been glar- 
ing abuses as well as brilliant successes. 
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The importance of the ‘development and suécessful 
working of thé$c* institutions can hardly be exagge- 
rated. Now that official control has been removed 
they ought to develop on healthy lines. But there 
are various difficulties in the way. Firstly, the size of 
an average district, which is normally the unit in rural 
areas, is very large. Secondly, they have no efficient 
and properly. trained staff. Thirdly, their resources 
are limited. Fourthly, the calibre of the members 
has not been up to expectation, hence at «times (Шеге 
has been abuse of power. Fifthly, there is tHe impor- 
tation of communal and sectional differences into the 
affairs of local bodies, and lastly, the apathy of the vil- 
lagers, whose sense of civil duty has not yet been either 
awakened or developed. The real solution lies in 
remedying these deficiencies. 


5 
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THE POLICE AND JAILS 3 
о I. POLICE 1 
° e 
HISTORICAL 


е е 

The indigenous system of police іп India was 
organized oh the basis of land tenure: The Zamindar 
had to apprehend all disturbers of the peace and to 
restore stolen property ot make good its value. Under 
the Zamindars were a number of subordinate 
tenure-holders who' were responsible for the main- 
tenance of the peace in their areas. This was 
also as a rule the joint responsibility of the villagers, 
enforced through the headman. He was always 
assisted by one or more village watchmen, who formed 
the real executive police of the country. The watch- 
man was helped by the male members of his family 


and at,times by the whole village community. His: 


dutiés were to keep watch-at night, find out all arrivals 
and departures, observe all strangers and report all 
suspicious persons to the headman. He was required 
to take note of the character of each man in the vil- 
lage. If аге was committed within the village 
boundary, it was his business to detect the thieves. 
In towns the administration of the police was en- 
trusted to an officer called the Kotwal, who was 
usually paid a large salary from which he was re- 
quired, to defray the expenses of 4 large police estab- 
lishment. This system was well suited to the needs of a 


simple homogeneous agricultural community, but it 


could not stand the strai\ of political disorder and the 
303 
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* relaxation of central contro) during the dissolation of 
athe Mogul Eizpire. j 5 

When the British acquired power they retained the 
village system and tried to improve the machinery of 
supervision. Lord Gornwallis relieved the Zamin- 
dars of the liability for police service, which was com- 
muted for a payment or enhanced revenue. Tke place 
of the Zamindars was taken by the District Magi- 
Strates; who had under them for police purposes 
a staff of darogas with subordinate officers aad a 
body of peons. In cities the office of Kotwal was con- 
tinued and a daroga was appointed for each ward. 
The results of the changes were not very satisfactory. 
„Each Province attempted to reorganize its police orga- 
nization between 1801 and 1860. On the annexation 
of the Punjab the question of reform in police organiza- 
ton was taken up. The necessity for such reform, 
however, was not confined to the Punjab, and in 
August, 1860, the Government of India appointed 
a Commission to inquire into the whole question of 
police administration in British India. 

This Commission recommended the abolition of the 
military police as а separate organization and the 
Thx Porce Com- constitution of a single homo- 
MISSION OF 1860. geneous force of civil constabulary 
for the performance of all police duties. ‘To secure 
unity of action and identity of system the, general 
management of the force in each Province was entrus- 
ted to an Inspector-General. The police: in each 
district was to be under ‚а District Superintendent, 
aided in la:ge districts by an Assistant District Superin- * 
tendent, both officers being usually Europeans. The 
Subordinate force recommended consisted of inspectors, 
head constables, sergeants gnd constables; the head 
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constable being in charge of a police station,,and the. 
inspector of a group of Stations, ТЬе онсе forces of. 
the vayious States are still organized on the general 
basis laid down by the Commission, though there 
has been some divergence from,it in matters of greater 
or less importance. Тһе system introduced in 1861 
was on the whole efficient, but in actual working? it 
revealed some defects." 

A Police Commission was appointed in 1909 to im- 
proye the prganization. In its report, submitted in 
Tue Poric? Сом- 1903, it made many comprehen- 
MISSION or 1902. sive recommendations regarding 
all aspects of police organization. Its main recom- 
mendations were «accepted by Government with 
some modifications in matters of detail. They have 
been carried out to a very large extent in all States. 


POLICE ORGANIZATION IN INDIA 


The existing police organization is essentially provin- 
cial, administered by the State Governments, subject. 
only to the general control of the Government of India. 
The: police establishment forms in most States a single 
force under the State Government, and is formally 
enrolled. In Bombay there is a separate force for éàch 


district. At the head of the police, organization in éach 


State is the Inspector-General who has the general 
controi of. the police. Deputy Inspector-Generals 
hold subordinate charge of portions of the State known 
as "ranges." 

- The district is the chief unit for police as for general 
administration. At the head ofeach district is a 
Pouce Orcanization iy District Superintendent of Police 
^ Disrgicr. ' (D.S.P.) with powers of enlist- 
ment and dismissal of cénstabulary. .He is responsible 

20 1 ау 
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-for the discipline and internal management. of the 
force to his departmental heads: the Deputy 
inspector-General of Police, the Inspector-General 
of Police, and the Minister, and is subordinate to the 
District Magistrate іп all matters connected with 
the preservation of peace, the maintenance of order 
ard the detection and suppression of crime in the 
district. He is assisted by one ‘or more Assistant or 
Deputy Superintendents of Police. 

The district is sub-divided for police purposes ipto 
sections or “Circles” under Inspectors, and the Circle 
is again split up into areas in each of which is a police 
Station in charge of a sub-inspector. The area 
controlled by a police station averages 100 square miles 
and may be much larger. There are also subsidiary 
police stations known as outposts, which are most 
numerous in Bombay. * И 

At the headquarters of each district a reserve is main- 
tained which supplies men for escort and other duties 
and serves to strengthen the police in any part of the 
district where occasion may arise. The reserve force 
is kept in readiness for dealing with local distarbances. 
Some of the general-duty police are armed with lathis, 
swezds, smooth-bores, or in some cases with rifles. The 


truncheon is the usual weapon of the constable. А. 


small proportion of police are mounted. A force of 
military police is still maintained in some States. 


ViLLAGE Pouce 


The regular police are largely dependent for infor- 
mation and ,assistance on the village officers. Each 
police station has within its jurisdiction a number of 
villages. In each village there is a Chowkidar or 
village watchman. The village watchmen are not 
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stipendiary, but receivé perquisites Хт the inha- 
bitants of the village or rent-free landsr small sums óf ^ 
money from Government. Heseditary claims to the 
office, are recognized wherever possible. It is their 
special duty to prevent crimé and public nuisance 
and deteot and arrest offenders within the village 
limits? In each village the police are under the charge 
of the Police Patel, who is also, in small villages, a 
revenue Patel. His duties as Police Patel aresto furnish 
the»Magistrate of the district with any returns or in- 
formation called for, afid to keep him constantly in- 
formed as to the state° of crime and all matters con- 
nected with the village police and the health and gene- 
ral conditions of the community in his village. The 
supervision and control of the village officers are en- 
trusted to the Collector or Deputy Commissioner and 
his subordinates, and not to the regular police. 
In towns the police organization is on much the same 
basis as in rural areas. In the three Presidency towns, 
Calcutta, Bombay and Madras,“ 
"s the police are organized as a 
separate force under a Commissioner who is respon- 
sible both for law and order and for departmental 
training and efficiency. Не <is not the subordinate of ^ 
the State Inspector-General and he deals direct with 
Government 5 
A speciaP police organization exists in connection 
with the railways. The T i police are organized 
separately from the district police 
Ramway Pouce. | bat ae ah со-ерегайоп Ded 
them. „The police employed along the railway lines 
are under the supervision of Superintendents. Their 
pay and prospects are identical with those of the dis- 
trict police. The cost о! dealing»with crime and pre- 


Town Potice. 
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serving órderzis wholly debited to the State revenues, 
and that of thet Watch and Ward Staff” is bor ne by 
the railway administrations. 

; In addition to the police attached to individual dis- 
tricts there exists a special organization both in the 


EUER СААДАТ ESTIS mofussil and cities, for the detec- 
cation Department OR tion and investigation of specialist 
C.I.D. В . 

s » and professional crimes, called the 


Criminal Investigation Department, which includes the 
Finger-Print Bureau and is under the immediate eon- 
trol of a Deputy Inspector-General of Polite. The 
Criminal Investigation Department, in co-operation 
with the police of other States, is employed in the 
prevention of the spread of serious crime, in the in- 
vestigation into crime having ramifications in several 
jurisdictions, and in.the pursuit of criminals., The 
Finger-Print Bureau has been working satisfactorily 
since 1901. 

The Central Government maintains a special estab- 
lishment of Police for dealing with offences relating 
to Central matters and inter-Stete offences and also an 
establishment for the investigation of these offences. 


e 


JAILS 
HISTORICAL 


The history of prison reform in India dates from the 
appointment in 1836 of the Committee of which Macau- 
lay was a member. It reported that: in the great 
essentials of cleanliness, provision of food and clothing 
and attention to thé sick, the state of Indian prisons 
compared favourably with those of Europe. It criti- 
шеп severely the corruption bf the subordinate estab- 
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lishmént and insisted on rigorous men ‘Pwo more 
Committees were appointed in 1884 and 1877. In. 
1888-89 the Government of India appointed another 
Committee whose object was to examine the actual 
carrying-out of the principles laid down by earlier 
committees and to endeavour to produce greater uni- 
formity in practice throughout India. This task was 
entrusted to two experienced jail officers, Drs. Walker 
and Lethbridge, who produced an admirably clear 
anù businesslike report which covered nearly the whole 
field ОҒ internal administration of the Jail Depart- 
ment. This report Was supplemented by the report 
of a Committee in 1892. Its proposals were embodied 
in the Indian Prisons Act of 1894. 

Under the Government of India Act, 1919, the main- 
tenance of prisons was within the sphere of Provincial 
Governments but subject to All- 
India Legislation. With the object 

of laying down general principles of universal applica- 
tion, the Government of India appointed a Jail Com- 
mittee in 1919. Тһеггерогі of this Committee, which 
contained the first comprehensive survey of Indian 
prison administration, laid stress on the necessity of im- 
proving and increasing existing jail accommodation,» , » 
of recruiting a better class of warders, of providing · 
education for prisoners and of developing prison in- 
dustry to meet the needs of the consuming departrhents 

of Government. It recommended the separation of 
civil from criminal offenders and the creation of Chil- 
dren’s Courts. Pointed "attention was drawn to the 

‚ need for improving the reformative side ОҒ the Indian 
system. It also recommended the segregation of 
' habitual criminals, the provision of separate accommo- ~ ° 
dation for prisoners оп, or awaiting, trial, and the 
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abolition, of rertain disciplinary practices liable to 
harden or degixde the prison population. А 
АП States have more or less carried out these recom- 
mendations. Overcrowding has been remedied, The 
infliction of whipping. is carefully regulated. Soli- 
tary confinement as a prison punishment. has been 
abolished. The remission System. has been improved. 
Convicts are trained in useful trades, and juvenile 
courts have been established. A general improvement: 
has been made in the food and clothing of prisoners. 
Concessions are made with regard to interviews and 
letters of prisoners. In several'States advisory boards 
have been constituted to review periodically the sen- 
tences of long-term prisoners. Тһе ameliorative treat- 
ment of prisoners has not escaped notice. The Borstal 
system for selected juveniles and young adults is, flou- 
tishing in several States, In Bombay there has 
been a Borstal School at Dharwar since 1905. Refor- 
matory and Industrial Schools are provided in many 
large cities, Voluntary organizations, such as Re- 
leased Prisoners? Aid Societies, are established in Bom- 
bay and Calcutta. In many places honorary visitors 
аге appointed. In short, many reforms have been in- 
troduced to humanize jail administration. 


JAIL ADMINISTRATION 


Jail Administration їй India is regulated by the 
Prison Act of 1894 and the rules issued under it. There 
Chasstrication or Jans, 816 three classes em) gi шшен 

р ə Place, large central jails for con- 
victs sentenced to mere than опе year’s imprisonment; 
secondly, district jails at the headquarters of districts, 
and “thirdly, subsidiary jails and “lock-ups” for pri- 
Soners on trial and convicts sentenced to short terms of 
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imprisonment. In each’ State the Jail“Department is 
under the contzol of ар Inspector-Gi eral of Prison’: 
He is generally an officer of the Indian Medical Service 
with jail experience. The Superintendents who arein > 
charge of central jails gre usually recruited from the 
same servite. The district jail is under the charge òf a 
Civil ‘Surgeon and is»frequently inspected by the Dis- 
trict Magistrate. Тһе staff under the Superintendents 
includes, in large central jails, a Deputy Superinten- 
dent to ,supervise the jail manufactures, and in all 
central and district jail$ one or more subordinate medi- 
cal officer. The executive staff consists of jailers and 
warders. Convict petty officers are also employed in 
all central and district jails, the prospect of promoticn 
to one of these posts being a strong inducement to good 
behaviour. J 

The general characteristic of the Indian prison 
system is confinement in association by day and night. 
The desirability of separate confinement by night and 
cellular confinement during the first part of long and’ 
the whole of short sentences is recognized. Some steps 
have been taken in this direction during recent years, 
and many sleeping wards have been fitted with cubicles. ` : 


^ 


‘CLASSIFICATION OF PRISONERS 


Prisonerseare divided into the following classes which 
are Кере separate from one another: persons under trial, 
civil prisoners, females, boys, youths and adult male 
convicts. There are also political prisoners convicted 
of political offences. Persons who are detained under 
the Preventive Detention Act are generally kept in jails 
and treated as detenus. Habitual offenders are kept 
Separate as far as possible. The system of fettering 
Prisoners in general has long been abandoned, and 
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fetters dre now only used as punishment or to restrain: 
#iolence. Thethdurs of work in jails amount to about 
nine a day. The dietary varies in different parts of the 
country with the staple food of the people. 
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to investigate conditions of 
Backward Classes, 271: 

Commonwealth of Nations, 22, 30, 
110 


Communal Representation, 43, 71 

Comptroller and Auditor-General: 
appointment of, 182; duties and 
powers of, 183; audit reports, 183 

‘Compulsory acquisition of pro- 
perty, 144 

Concurrent 
Lists 

Conduct of Government business, 
155; of States, 191 

Conscription, military or indus- 
trial, 142 

Consolidated Fund: of India, 142, 
168-170; of the States, 242 

Constituent Assembly —see 
Assembly x 

Constitution: definition of, 115; 
Indian, 124; aims and objectives, 
126; of Part B States, 223; (First 
Amendment) Act of 1951, 276 

Corzingency Fund: of 
242; of the States, 243 

Contracts of Union and States, 246 

Control of Union over States, 233- 
234 c 

Conventions of Cabinet Govern- 
ment, 147, 154 

Co-ordination between States, 235 

Coroner, 220 

Gornwallis, of Lord, 
92-93 ? 

Council of India} 15, 17, 24.29 

Council of State: under Act of 
1919, 46; under Act of 1935, 51- 
SE 


powers—see Legislative 


reforms 


Council of States: composition of, 
157; duration of, 158-159; Chair- 


India, 242- | 
¢ 


incidents of, 130; | 


INDEX 


sman and Deputy Chairman of, 
160 


Council of Mristers—sec *Parlia- 
mentary executive Governor- 
General’s Council 

Councils Acts, 42-44 

Court of Directors, 9 

Ctipps Offer, 68 

Culture, protection of, 


143-144, 
256 е 


Decentralization Commission, 85, 
106 { 

Declaration of August. 20, 1917, 
17-19, 26, 45, 105 * 

Democracy, 134-135 

Depressed Classes, 72 

Devolution Rules e n 82 

Dicey, Prof. A. V., 

Directive principles, 95, 128-182; 
non-justicial, 127. 

Disputes relating to waters, 235 


| Distribution: of financial resources, 


237-241; of legislative powers, 
228-232 

District Administration, 280-287; 
officer, 280; magistrate, 282; 
assistant collectors, 283; union 
of powers, 94 

District Boards, 298; functions, 298 

District Judges, 217 

District Officer, 280; local influence 
of, 285; relation to State admi- 
noram 286; union of powers, 
4 


Divani, 7, 11, 31, 90, 94 
Dominions, 29, 30 
Dyarchy, 4, 19-20, 736, 59-51 


East India Company, history and 
administration of, 3-15 

Elections, 266-269 

Electorate, 266-267 

Election Commission, 266-269 4 
mergency, provisions as regards, 
2 49, 94255, 77-78, 230, 261- 

> : 


Envergency, proclamation of, 140, 
231, 261 


" > INDEX : o 
, 


English lnnguage, 53, 76, 256-260 

Executive authority: of Union, | 
extent of, 153; pf\State, extent | 
of, 189 J М: 


Federal Legislature, under Acts of | 
1919 and 1935—see Cental 
Legislature > 

Federaton: theory of, 115-117; in 
India, 117-125; distribution of 
powers, 228-232; definition of 

copaitions for, 116 

Finahce Commission, 244 

Finalcial agrcéments with Part В 
States, 248 o 

Financial Commissioner, 286 „ 

Franchise: under Act of 1919, 46- 
47; under Act of 1935, 52; 
adult, under Constitution, 267 

Fundamental rights—see Rights 


Gandhi? Mahatma, 20 
‘Gaon Panchayats, 294 
‘Government of India Act, 1858, 
14-15 
‘Government of India Act, 1919, 17, 
19, 23-24, 26-28, 32, 36, 45, 
49-50, 53, 59-61, 71, 81-83, 
86-89, 99-101 
‘Governnsentof India Act, 1935, 21, 
23; 28-29. 34-35, 37-40, 51- 
„56, 59, 61-68, 73-79, 82-83, 89, 
` 93, 109-110, 117-120 
‘Government of Part C States Act, 
_ 1931, 237 
‘Governor: under Act of 1919, 60; 
under Act of 1935, 62-64; instruc- 
tions and dividual judgment, 
64-657” Governors Act, 78; 
under Constitution, qualifica- 
tions of, 188; position and func- 
tions of, 187; appointment and. 
“term of office, 187; form of oath, 
1882; legislative powers of, 
208-209 
"Governor's Council: under Act of 
1919, 60; under Act of 1935, 62 
‘Governor-General: %under Act jof | 
1773, 8, 31, 91, 102; under Act | 


^ 


^ 
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of 1793, 10-51; under Act of 
1833, E 31, 58, 70, 80: 
under Actfof 1861, 70; undtz 
Ас of 1909, 43; under Act of 
1919, appointment, powers and 
responsibilities, “32-34; with Ais 
Council, 35-36, 45; under Act 
of 1935, powers and responsibi- 
lities, 37-40, 51, 53-55; under 
Act of 1947, 37-40; powers over 
provincial legislatures, 72, 77- 
78, 80-32; judicial’ powers, 92 

Governor-General’s Council, 10- 
14, 17, 31, 43-44, 58, 70; under 
Act of 1919, 32-35, 49; under 
Act of 1935, 38; replaced, 37 

Grants from the Union to the 
States, 240 


Hastings, Warren, 8, 9, 91, 94 

High Commissioner for India, 
17, 28-29 

High:Courts Act, Indian, 1862, 93 

High Courts: in Part A States, 
210-216; Judges of, 210-212; 
jurisdiction, 212-213; in Part 
B States, 224; in Part C States, 
226-227 

Hindi, 256-258, 260 e 

House of People, its composition, 

158; elections, 158; duration of, 

159; provisions as regards mem- 

bers, 159; Speaker and Deputy 

Speaker of, 161 1 

о 6 

Impeachment of President, 150 

India Act, 9-10 

Indianization of Services, 98400 

Indian Civil Service, 95-97 

Indian Councils Act, 1861, 42, 70, 
80; Act of 1893, 42, 70 

Indian Independence Act, 1947, 
4, 22-23, 29, 37, 50, 69, 118 

Indian National Congress, 20, 67- 
69, 79 

Indian States, 33, 108-1125. inte- 
gration of, 110-112 

Inferior Courts, 216; civil, 217; 
criminal, 218 
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Instrument of Accyssion, 21 

International 

s"ments, 231 

Interpretation of the Constitution, 
by the Supreme Court, 181 

Inter-State Council, 235 

Islington Commission, 97 ‘ 


Jails: historical, 308-310; Com- 
mittee of 1219, 309; classification 
of, 310 

Joint Select Committee on Indian 
Constitutional Reform, 21, 67 

Judicial power of the Union, 174 

Judicial service, definition of, 217 

Judiciary, Union, importance of, 
174, 181 

Jury and assessors, 220 

Jute, export duty on, 239, 241 


King of England, 37, 51, 55, 61, 
64, 73, 78, 147 


кто be used in Parlia- 
ment, 3 in Stat i 
UAM ate Legislatures, 
Language of the Union, 256-258; 
‘ommission of. Parliament" on 
official language, 257; regional 
lZuguages, 258; language of 
88 259; special directive, 


Law Commission, 12, 14 

Law Member of Governor-Gene- 
ral'3 Council, 12 

Layton, Lord, 88 

Lee Commission, 101 

Legislative List: 


State List, 229; Concurrent List, | 


229; Residuary Power, 230 
Licutenant-Govérnorships, 57 
Local Boards, 298 ^ 
Local,. Self-Government, 293- 

302; progress іп, 302 
Lord North’s Act—see 

Act, 1773 


Regulating 


law, 128 ; agree- | 


Union List, 228; | 


| INDEX 


| Macaulay, Lord, 12, 41 + 
| Madras, Corporation of, 295 
Magistrates, 219, р 
Mahatma Gandhi, 20  ; 
| Major Ports and Acrodromes, рго- 
visions as regards, 272 
Mamlatdar, 284 Р 
Mayo, Lord, Resolution of 1870, 
103 е 
Members of Parliament: qualifica- 
tions, 159; powers, privileges. 
and immunities of, 164; rights. 
| of, 172-173 
| Meston award, 87 
Minorities, protection of, 39, 63, 
| 143-144,270-272 * 
| Mogul Emperor, 7, 11, 14, 31, 90 
| Moncy Bills, 165-167, 202-204 
| 
| 


, 


Montagu-Chelmsford Reforms—- 
| _ see Mentford Report 
| Montford Repost, 19, 23, 58-59, 71, 
| 86-87, 98-99, 106 


| Morley-Minto Reforms, 18, 43- 


(Ез 70 

| Municipalities, іп Towns, 299; 
function of, 296 

| Municipal finance, 297 : 


Nationality, 20, 130-131 
Natixe States, 118 i 
Non-co-operation Mévement, 98 


Opposition, effective, 277 

Ordinances: power of President (0: 
issue, 173; power of Governor to: 
issue, 78 


2 


ә 
| Pakistan, 22, 110, 118, 132 
| Paramountcy, lapse of, 110 
| Parliament, 157-173; power to: 
je legislate for two or more 
| _ States by consent, 231 / 
| Parliamentary executive, incidents 
| of, 123, 147, 154-155 E 
| Parliamentary government, Bri- 
tish conception of, 67, 147n 
| Part B States, 223-224 
| Part C States, 225-227 


Pitt’s India Act, 1784, 9 
Police; 303-308; historical, 303- 
305; »Commission of 1860, 
304; «оГ 1902, 305; present 
organization, 305; іп district, 
305; in village, 306; in town, 
307; railway 
C.I.D., 308° 
Port Tfusts, 294, 301 
Preamble to the Constitution, 126 
Presidencies, 31, 57, 80, 90, 102 
Presfilent, executive head, 147 ;elec- 
tidh of, 148; term of office, 149; 
qualifization$, 149; impeach- 
ment of? 150; oath of office, 
1501; power to grant pardons, 
151; legal immunity, 272; legis- 
% lative powers of, 173; power to 
B 


police, 


issue directions to -Part 
States, 262 2 
Preventive detention, 141-142, 311 
Prime Minister: appointment of, 
154;° position, 154; relation 
with President and Ministers, 
154-155 
Prison Act of 1894, 310 
Prisoners, classification of, in jails, 
311 
Privy Purses of rulers, 111, 244 
Procedure, legislative: under Act 
of +1919, 95-50; under Act of 
1935, 38-. urfder Constitution, 
4 * 164-168, 201-204 
Procedure, financial: under Act of 
1919, 48-49; under Act of 1935, 
. 53-54; under Constitution, 168- 
171, 204-207 


* 
3 E 
Patel, Sardar Vallabhbhai, 111. 


Prohibition, directive as regards, | 


стэ 


128 

НЕСЕ) compulsory acquisition 
of, 144 

Protection and immunity of Presi- 
dent, Governors, Rajpramukhs, 
272 9 

Provincial Autonomy: 59; in legis- 
lation, 80-83; in finance, 83-89 

Provincial Executive, uncer Act of 
1935, 66-67 > 

Provincial Legislatures: under Act 
of, 1919, 71-73; under Act of 


Ы % 


INDEX 
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367; | 
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1935, 73-7939 legisletive proce- 
dure, 76; Япапсіа! procedure, 
76 "A 95 


o 


Public Service Commission: under 
Act of 1919,. 100-101; under 
Constitution, for Union and 
States, 251; Joint Commission, 
251; appointment and term 
of members, 251; removai and 
suspension of members, 252; 
chairman of, 253; functions of, 
253; reports of, 255 


Quit India Resolution, 68 


Rajpramukh, 223-224 

Regulating Act, 1773, 8-9, 31, 41, 
91, 102 

Religious freedom, 142-143 

Repugnancy, provisions as to, 231 

Reservation of seats, in Housé of 
People, for Scheduled Castes and 
Tribes, 270; in Legislative As- 
semblies, 270; claims of Sche- 
duled Castes and Tribes. to 
appointments, 271 

Responsible government, condi- 
tions for successful working, 1475 

Restrictions on discussion: in Par- 
liament, 172; in State Legis- 
latures, 208 

Rights fundamental, 137-146: 
importance of, 134-137; 2 ғай- 

o able to all persons, 137n;: given 
to citizens, 137n; seven cate- 
gories, 136; equality before 
slaw, 137-139; prohibition of 
discrimination, 138; equedity of 
opportunity, 137; abolition of 
untouchability, 138; abolition 
of title, 139; freedom of speech, 
pres, assembly, movement, 
professions residence, 139; 
reasonable rest?ictions on their 
exercise, 140-141; prohibition 
in respect of conviction .against 


offences, 140; personal liberty, ө 


141; right against exploitation 
1425 freedom of religion, 142- 


о o M e 


318 


143; cultural 2nd educational 
rights, 143-144; 
„perty, 144; righ 
tional remedies, 
Supreme Court in enforcement 


19 Constitu- 


of rights, 144-145; suspension of | 


fights, 145 е 
Rights and privileges of rulers of 
Inaian States, 39, 63, 273 
Ripon, Lard, Resolution of 1881- 
82, 103-104 
Round 'TableConferences, 21 
Rural authorities, finance, 299 


Scheduled Castes and Tribes, 52, 
127-128, 227, 240, 270-271 

Script, Devanagri, 257 

Secretariat: of 
of State Le, islature, 
State, 287 

MENT of State for India, 15-17, 


197; of 


Secular State, 143 
Self-government, 
104-107 
Separation of judiciary from exe- 
cutive powers, 95-96, 124, 128 
Services: civil, importance of, 248; 


local, growth of, 


recruitment and conditions of, | 


248; removal or dismissal of, 
249; All-India, 250 

Sessions judges, 219 

Simon, Sir John, 20, 88 

Special Officer for minorities, 27] 

States establishment of new, 130; 
alterations of names and boun- 
E of, 130; classification of, 
184 


State Tegislatures, 193-209; com- 
position of Legislative Assem- 
blies, 193; of Legislative Coun- 
cils, 194; duration of, 195; 
qualifications for membership, 
96; summoning, oproroguing 
and dissolution, 196; Speaker 
and Deputy Speaker, of Legis- 
lative, Assembly, 197; Chair- 
man and Deputy Chairman of 


Legislative Council, 197; pro- | 


visions as regards members, 


might to pro- | 
NS 
right to move | 


Parliament, 161 EU 


INDEX ‹ 


of riembers, 

in Money 
procedure in 
3204-207; 
207-208; 
208; res- 
208 


| 4198; 
200; 


privileges 
procedure 
ills, 202-204; 
nancial matters, 
procedure generally, 
language to be used, 
| _ triction on discussion, 
State Services, 101 
| Statutory Commission, 20, 88 
Subordinate Courts, 215-215 
| Supreme Court: importance of, 
| 174; composition of, 175; Chief 
| Justice of, 175; qualification; and 
appointment of Judges, 1175; 
salaries, 175; provisions аз re- 
gerds, 176; ad hoc Judges, 176; 
seat of, 177; jurisdiction of, origi- 
nal, 177; appellate, 178; leave to 
appeal, 179; power оГ теуісуу, 
179; advisory, 180; appointment 
of officers, 1814 


| Tahsildar, 284 

| Taluka Boards, 299 

Taxation, distribution of sources 
between Union and States, 237- 
240 

Trade, 247 


Unemployment, 
gards, 127 ж E 

Union Executive, 143; extent of 
its authority; 153 


directive” as. re- 


.| United Kingdom, 123, 147 


United States of America, 122 » 
| Untouchability, abolition of, 138: 


Р 9. 
Vice-President, 151: electibn of, 
152; qualifications, 152; term 
of office, 152 1 
Viceroy—see Governor-General 
illage officials, *Headman, 291; 
Accountant, 284, 292; Watch- 
man, 284, 292 
Village: «organization of, 288- 
292; importance of, 288; des- 
cription of, 288-289; Rayotwari, 
| 290; Joint or Landlord, 290 , 
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о 
B : 
‘Village Panchayats, 107. 128, | Wilson, James, 84 ғ 
290-291, 294, 300-301 * Writs, Т, M 178, Яз 
| А MD 
4 JN M | 9,5 
Water supplies, control of, 235 ə | Zamiüdari Estates; 144 ` 
White Paper propogals 21 | Zamindars, 304 с 
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